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/, WEST 80-313-D, \^ST 80-367-D; (Judge Morris, May 27, 1981). 

ary of Labor v. American Materials Corporation, LAKE 79-9-M; (Judg 
June 12, 1981). 

ary of Labor v. Mcttlki Coal Corporation, YORK 80-1A0; (Judge Cook 
Dcutory Review of 7/2/81 Order). 


was Denied in the following cases during tlie month of July : 

ary of Labor v. Union Carbide Corporation, WEST 80-A0L-M; (Judge 
June 10, 1981). 

ary of Labor v. Bradford Coal Company, Inc., Fuel Fabricators, Inc 
)-267; (Judge Kennedy, June 18, 1981), 



V* 




j\LQUIST STONK C0^U’ANY, INC. : 

DECISI ON 

This case arises under the Federal Mine Safety and Health Act of 
.977 , 30 U.S.C. §801 ^ (Supp. Ill 1979), and raises the same iei’al 

[uGstions tiiat V'/ere before us in Wau kesha Lime and Stone Company, Tnc . , 
)ockeL No. 79-66-PM (July 6, 1981 ) .' Our decision in Wa ukeslia resolves 
:his qviestion in the Secretary's favor. Accord ingly , we affirm the 
iudge's finding of a violation and his asse.ssmcnt of a $700 [jcnalty. i^/ 



Marian Pearlmnn NeaKe, Commissioner 
\ ’ 


1/ We reject Halquist's assertion that It did not prevent the 
inspector from continuing his inspection. Substantial evidence 
supports the judge's contrary finding. 
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Arlinp.lon, VA 22203 

Paul lUn/.ak, Esq. 

Krac.mcr ami Hinx.ak, S.C. 
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Menonienee Falls, Wisconsin 53051 

AL.J James A. lU'odcrick 

Chiel AdmlnisLraLlve Law Judge 
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Wash IngLon, I) .C. 20000 


ADMINISTRATIOM (MSHA) 


Docket No. VIKC 79-66-PM 


WAUKESIIA I.IME AND STONE COhfPi\NY, 
INC. 


DECISION 


This case involves questions concerning nonconsensual inspections 
without a soarcli warrant under section 103(a) of the I’ederal Mine 
Safety and Health Act of 1977* 30 U.S.C. §801 seq . (Supp. Ill 1979). 
The facts are undisputed. On July 10, 1978, Mine .Safety and Health 
Administration (MSHA) Inspector Brey tried to make a routine inspection 
of the Waukesha Lime and Stone Company, Inc., a limestone quarry. The 
visit in question followed an April Inspection during which Brey liad 
issued citations for 25 alleged safety violations. Before the inspector 
finished his previous inspection, the operator abated 21 of tliosc vio- 
lations. Four, however, remained unabated as of the July 10 attempted 
inspection. On that date, the operator's pre.sidcnt, Douglas Dewey, told 
Brey that he would no longer be allowed to inspect the premises without 
a search warrant. Brey then issued a citation alleging a violation of 
section 103(a) for the refusal to permit the iiispection. 1/ 

Thereafter, the Secretary filed a petition for aHscssmoiU of a 
civil penalty. Waukesha contested the alleged violation of section 
103(a), and the matter was .sot for hearing. IJ It was undi.sputcd that 


\J Section 103(a) provides In pertinent part; 

Authorized representatives of the Secretary ... shall make 
frequent inspections and investigations in coal or other mines ... 
In carrying out the requirements of this subsection, no advance 
notice of an inspection shall be provided ... [and the authorized 
representative) shall have a right of entry to, upon, or through 
any . . . mine. 

2/ Before the hearing, the Secretary filed a separate action in federa 
district court pursuant to section 108(a)(1) of the Mine Act, seeking 
injunctive relief and requiring Waukesha to permit entry to MSHA inspec- 
tors. Section 108(a)(1) provides: 

The Secretary may institute a civil action for relief, includi 
a permanent or temporary injunction, restraining order, or any 
other appropriate order in the district court of the United States 
for the district in which a coal or other mine is located or in 
which the operator of such mine has his principal office, whenever 
such operator or his agent 


company makes the same arguments before us. 


After or<il argument and wliile tlie case was i)ending for decision, 
the federal district court in the section 108(a) (i) action (see note 2, 
supra ) dismissed the Secretary's complaint for injunctive relief, 
lioiding that to the extent the Act permitted nonconsenaual warrantless 
inspections, it violated the Fourth Amendment. Marshall v. Dewe y , 693 
F. Supp. 963 (D. Wls. 1980). The Secretary then filed a direct appeal 
with the Supreme Court, which noted probable jurisdiction, sub , nom . , 

Donova n v. Dewoj/, 69 U.S.L.W. 3531 (U.S. January 26, 1981), O.S. 

(1981). We stayed further action in this case pending the Supreme 

Court’s decision. (Order of March 16, 1981). 

On June 17, 1981, the Supreme Court decided the Waukesha case 
before it. Donovan v. Dewey , 69 U.S.I..W. 6768 (U.S. Juno 17, 1981) (Nc 

80-901), U.S. (1981). Tlie Court iieid that the Mine Act 

provides for noiiconscnsual warrantless inspections and tliat such 
Inspections do not violate the Fourth Amendment. Resolution of those 
issues leaves before ua the question of whether the refusal to permit i 
Inspection is a violation of the Act for which a penalty mu.st be 
imposed, 3/ We hold that It is and thus affirm tlie judge’s decision. 


fn. 2/ coat'd 

(A) violates or fails or refuses to comply with any 
order or decl.sion issued under this Act, 

(13) interferes with, hinders, or delays the Secretary ot 
his authorized representative, or the Secretary of Health, 
Education, and Welfare or his authorized representative, In 
carrying out the provisions of this Act, 

(C) refuses to admit such representatives to the coal oi 
other mine, 

(D) refuses to permit the inspection of the coal or othc 
mine, or the investigation of an accident or occupational 
disease occurring In, or connected with, such mine.... 

V We reject Waukesha's contention that Its atone quarry is not a 
"mine" subject to the Act. The definition of "mine" in section 3(h) ol 
the 1977 Mine Act Is virtually Identical, in pertinent part, with 
section 2(b) of the Federal Metal and Non-Metallic Mine Safety Act of 
1966. The legislative history of the 1966 Metal Act clearly indicated 
that stone quarries were mines. S. Rep. 1296, 89th Cong., 2nd Sess. 
(1966), reprinted in 1966 U.S. Code Cong, and Adm. News at 2851. The 
legislative history of the 1977 Mine Act establishes that Congress 
intended a very broad interpretation of "mine." 


Waukesha contends, however, CluiL refusal ol uiiLry noi ( m 

tute a violation of a provision of tUc Act, hocauso alllumi’li si.-( ( ii 
103(a) authorizes certain inspections. It does not. rcupiirc an o|u'i. 
to "perform any act or refrain from perforiiiinj’ any act." It al.io 
asserts that, in any event, the Secretary's exclusive remedy nmler 
circumstances is an injunction under section [08(a)(1), not a civi 
penalty under section 110. We are not i)ersuaded hy Waukesha';: . 11 ')’, i 


First, notwithstanding the absence of express st.atnlory lanpu. 
it is illogical to assume that Congress iiiteiuletl to lu.nulate Inspect 
and a right of entry for the Secretary’s anthori/.eil rc’pri'::enL.il ivt’ 
pursuant to section 103(a), without also vJewinj', the ope rat o i‘ ' ths 
of entry as a dereliction of its duty under the Act. Sect l()u ll(l(. 
the Act, mandates assessment of a civil penalty where an opeialor ^ 
lates a mandatory health or safety staiularcl "or ... any oiher prov' 
of this Act." ‘nierefore, on its Face, section ,1, 10(a) nuinii'e;. the 
imposition of a penalty for the violation here of sect ion I0 )(a), . 
"provision of the Act." Any other interpretat hm wotild result in < 
treating denial of- entry violations difrcrently Lli.m all oiIut vIo 
tions which subject the operntor to penalties \»iuler s-eci lon 1 U)(i0 
Second, we reject the contention that a section l()H(a)(l) (ii|nnel I< 
the Secretary’s sole remedy if an operator lienles entry to Ills anil 
representative. Rather, dual remedies exl.st: an admi nisi rat Ivo ri 
under sections lOA and U0(a), and a civil i.uluucl. !ve remedy under 
section 108(a)(1). We believe that If Congre.ss had Intended In)unel 
relief to be the exclusive remedy, U would have stated so nneiinivt 
We conclude, therefore, that refusal, to permit, an InsiiecLlon vlulai 
Che Act and requires the imposition of a penalty under seri Ion 1 1(1' 


fn. y cont'd 

s. Rep. 95-181, 95th Cong., 1st Scss.. Ih (1977), reprinted in Snl>- 
committee on Labor, Committoc on Human Resourcus, 11. S. Senate, 9')ti 
Cong., 2d Sess. Ugislative History of the Fedora I Mine Safety .ind 
Health Act of 1977 (1978) at 602. We do not l)elievc that CongreH;! 
could possibly have intended to restrict coverage; undar the 1977 M 
Act to loss than that covered by the 1966 Metal Act and 1969 Coal , 
Quite the contrary. 


KiclWfPd V. Uat’lOey, Clurinii; 




A. 1C. l,awsoi\, (A'liuni .ssLoncr 



M.n’i.au 1’ca r 1 man Naasn , (Coiiii 


Cook & Franke, S.C. 

600 East Mason Street 
Milwaukee, Wisconsin 53202 

Waukesha Lime and Stone Co., Inc. 

P.O. Box 708 

Waukesha, Wisconsin 53187 

^fichael A. McCord, Esq. 

U.S. Department of Labor 
Office of Che Solicitor 
A015 Wilson Boulevard 
Arlington, VA 22203 

Administrative Law Judge Janies A. Broderick 

Chief Law Judge 

FMSHRC 

1730 K Street, N.Vi. 

Washington, D.C. 20006 


ADMr.NISTRATION (MSIIA) 


a bchnIC of: 
150U15Y GOOSI.IN 


V . 


I'NTUCKY CARBON CORPORATION 


Docket No. KENT 80-L45-D 


DECIS ION 

This case involves tlie temporiiry reinstatement of a discharged 

Iner imder section 103(c)(2) of the 1977 Mine Act, 10 U.S.C. §8l5(c)(2) 

lupi). ITT 1979). \l The l)road legal (|ucstlon presented here is whetlier 

( Section 105(c)(2) provides: 

Any miner or applicant for employment or representative of 
miners who believes that tie has been discharged, interfered wltli, 
or otherwise divScrlminated against by any person in violation of 
this subsection may, within 60 days after such violation occurs, 
file a complaint with tlic Secretary alleging such discrimination. 
Upon receipt of sucli complaint, the Secretary slinll forward a copy 
of the coiiiplnlnt to tlie respondent and shall cause such investi- 
gation to be made as lie deems appropriate. Sucli investigation 
shall conuncncc within 15 days of the Secretary's receipt of the 
complaint , and if the Secretary finds that such complaint was not 
frlvolotiHiy broug ht , tlio Commission, on an exp e dited basis upon 
application of the Secretary, shall order the Immediate reinstate- 
ment of tlic miner ponding fi n al order on the complaint . If upon 
such investigation, the Secretary determines that. the provisions of 
this .subsection have been violated, he shall immediately flic a 
compiaint with the Commission, with service upon the alleged 
violator and the miner, applicant for employment, or representative 
of miners alleging such discrimination or interference and propose 
an order granting appropriate relief. The Commission shall afford 
an opportunity for a hearing (in accordance with section 554 of 
title 3, United States Code, but without regard to subsection 
(a)(3) of such section) and thereafter shall Issue an order, based 
upon findings of fact, affirming, modifying, or vacating the 
Secretary's proposed order, or directing other appropriate relief. 
Such order shall become final 30 days after Its issuance. The 
Commission shall have authority In such proceedings to require a 
person committing a violation of this subsection to take such 
affirmative action to abate the violation as the Commission deems 
appropriate, including, but not limited to, the rehlring or rein- 



arbitrarily or capriciously made, an oi'dor i.ciupoiMi y t c i ii.. i , 1 1 i ■ 
ment shall be j.nimcdlntcly Issued. The oi'der shall hx' ivr 

upon issuance. If the person against wliojii rcliol is souj'Jii 
requests a liearing on the order, a Jutip.e shall, witliiii > tlays alifi 
the request is filed, hold a hearing to wiu'iluM' l he 

Secretary's finding was arbitr£n'ily or cai>r li lous I y madr. I In' 

Judge may then dissolve, modify or continue the »>r(lei . 

• 

For the reasons that appear below, we hold tliat Rule A‘')(a), Iii.iniai- a-, 
it establishes an "arbitrary or capricious" staiuiard ol review ai i In- 
temporary reinstatement hearing, docs not satisfy i lu- m In i niuni rctpiiic- 
ments of the Constitution's Fiftli Amendment due prme.ss (. l.iuse. 

The facts of tlic case are as follows, hobby (:oi*;;IIii was *iiip I ovi-»l 
as a miner by Kentucky Carbon Corporation. On Ociohei 2^ K.iiiuc k’ 

Carbon suspended ('.ooslin, with intent to discliaij’e, allt-r.edly lei 
causing an unauthorized v^ork stoppage at the mine. Hi- war; li I a liai }-!-. 
soon thereafter. Following his discharge, Ooosliii f (led a d I m' i (m i ua i i< 
complaint with the Mine Safety and Ucallh Admi n i si ral I on (MhllA). On 
January 18, 1980, after MSIIA had conducted an inllial i nvi'si i )’,ai ion oi 
Gooslin's complaint, Che Secretary filed an appllcal ixsi lor loinpoiaiv 
reinstatement with the Commission. In the appl Irai Ix)n, I he Ih-x-is-l ary 
stated that HSHA'.s preliminary investigation him l.hi' uierlin ol l he 
discharged miner's complaint dtsclo.scd, among otliis- thing, s, l In* lollowh 

6. On Saturday morning, September 19/9, aiweral 
miners returning from work informed ... Coonlin tliai ... Mu- 
roof, in several specific areas of Mh; mine, lucludlug, Mu- 
main line, was in a dangerous condition, tlial ilu-y were 
fearful of working under tlio roof in Its i-x i si I ii>-, coiulii inn, 
and that they wanted a safety inspection lo lu- maili- lu-lnia- 
their scheduled return to work on .Sunday cvi-nini', Miird shlfl 
September 30, 1979. 


2/ In a letter to Gooslin, dated October 2, 1979, Kcniui ky Carlu.ii 
s tated : 

The Company lias concluded that your actions on Sop i cinlu-r (0, 
1979 were the efficient cause of an unauMior i x.i-d work s(i.pp.’i)v 
and clearly establish you as a primary rontrlhuior In Mu- 
instigation of a work stoppage in vlolallon of Mio A)-ri‘i-iiK-n t . 

For this offense, you are hereby suspeiulud with liUi-iU in 
discharge effective Immediately. 

(Res. Fxh. R-3). 


inspccLlon, ... Cooslin sought assistance from the UMWA 
DistrJet 30 Safety Inspector, James Boytl. Mr. Boyd ... a}’,reecl 
to meet... Gooslin at the mine prior to the commencement of 
the third shift tliat evening, Sunday, September 30, 1979. 

9. ... Gooslin called [Kentucky Carbon'.sl Superintendent 

William Meade, ;ind informed Mr. Meade that lie had refjucsted an 
MSllA liispection and that he wished to make a safety Inspoetlon 
at the . . . mine later that evening prior to the commencement 
oC the Lliird shift. Mr. Meade initially agreed, then called 
... Gooslin back and advised tliat the inspeettion would not be 
()(2 niii L tctl . 

]0. Notwithstanding Mr. Meade*.s refusal to inspect, ... 

Gooslin proceeded to the mine to keep the previously .scheduled 
mecLiii}’ witli Mr. Boyd. Upon Mr. Gooslin' s arrival at the 
mine, [Kentucky Carhon'.s] Mine Foreman .laine.s Christian in- 
formed Mr. GoosJin that an LnspectLon of the mine would not bo 
perinitted at that time. 

11. Thereafter, ... Gooslin advi.sed the miners, wlio had begun 
to as.semlile on tlie mine property tn preparation Cor the 
commenceinen L of tlie shift, that a safety inspection had been 
reLused.... Gooslin left the mine property nt approximately 
11:15 p.iii. September 30, 1979. 

12. ‘Ihereafter, approximately 1 hour later, the miners 
decided to not work. 

13. Goo.slln asserts time lie at iio time, encouraged, suggesLctl, 
or In any way caused the resulting work stoppage that occurred 
... on October 1, 1979. 

lA. On October 2, 1979, [Kentucky Carbon] discharged ... 
Gooslin . 


15. ... Gooslin asserts that he was lawfully discharging his 

duty as President of the local, as safety committeeman, 
and as a miner In seeking to Inspect the mine and the claimed 
flangerous roof conditions, 

i the basis of MSllA's preliminary investigation, the Secretary concladod 
lat Gooslin's complaint was "not frlvolou.sly brought". Cf. Rule 4^*(a). 
icordingly, the Secretary requested that the Commission order Kentucky 
irbon to temporarily reinstate the discharged miner. 


therefore, his complaint to the Secretary was trivoiousiy brougni. 
Chief Judge, however, refused to receive testimony on that issue, 
stating; 


1 think you are getting into the merits of the dis- 
charge which are not before me. Was or was not Mr. Gooslin 
discharged in violation of section 105(c) of the Act is not 
an issue before me in this hearing. No complaint has been 
filed. The issue of whether the complaint was frivolously 
brought is an issue peculiarly before the Secretary. 

The Commission's role in this proceeding is totally to 
determine whether the Secretary’s finding was arbitrary and 
capricious, a very limited role. T am not prepared to hear 
evidence on the question either of whether Mr. Gooslin 
was discharged in violation of section 105(c) or whether the 
complaint Mr. Gooslin made to the Secretary was or was not 
frivolous. 

My issue is a very limited one as I set out in the Motii 
of Hearing, namely was the Secretary’s finding arbitrarily o' 
capriciously made? ... The Commi.ssion’s rules provide for t. 
kind of hearing on an expedited basis, but the issue is a vo 
limited one. 

(Tr. 56-57). 

On January 31, 1980, the Chief Judge issued an order afflnnli 
earlier order of temporary reinstatement on the ground that Kentu 
Carbon had failed to establish that the Secretary acted ".irbltrar 
capriciously" in determining that Gooslin's complaint yas not frl 
brought. From the January 31st order of temporary reinstatement, ! 


2/ Rule 44(a) requires that the Secretary's application for temp 
reinstatement contain a finding that the miner's complaint was "w 
frivolously brought". 

V Rule 44(a) states that "[l]f the person against wliom relief i 
sought requests a hearing on the order, a Judge shall, within 5 d 
after the request is filed, hold a hearing to determine whether t 
Secretary's finding was arbitrarily or capriciously made." 


tliat rule convinces us tliut the "arbitrary or capricious" standard, as 
it reiates to the temporary reinstatement hearing, does not comport with 
the minimum rcqulrcMiients of the due process clause. 

The due process clause contemplates more than is currently provided 
tlie operator by Rule /*4(a). Due process contemplates fundamental fair- 
ness. ]_! As the Supreme Court stated in Boddle v. Connec ticut , <^*01 U.S. 
371 (1971): 

Wliat Liic Constitution does require is 'an op portu nity ... 
granted at a meaningful time and In a meaningful 
manner,' ... 'For [a] hearing appropriate to the nature of 
the case,' ... (7i01 U.S. at 378; Court's emphasis; citations 
omitted. ] 

Sec also, e.g., A rmstrong v. ^anzo, 380 U.S. 5''(5, 552 (1965); Co ldbcrg 
V. Kel ly, 397 U.S. 25^1, 267 (1970)'. 

2/ fn our direction for review, we stated tiuit the reinstatement order 
wa.s to roiiiain in effect pending our decision. We al.so stated that wc 
were not suspcuiding proceedings on the discrimination complaint that the 
Secretary had filed on helkalC of Cooslln. fn that complaint, filed with 
tlie Coiiiinission on February 8, 1980, the Secretary alleged tliat Kentucky 
Carbon had di.scharged Gooslin in violation of section 105 (c)(1) of the 
Mine Act. Section 105(c)(1) in part provides that "[nlo person shall 
discluirge or in any manner di.scrimiaate against or cause to be dlsciiargecl 
or cause discrimination against or otherwise interfere’. with the exercise 
of the statutory rights of any miner...." Tlie Secretary's discrimina tior 
complaint was based upon the same set of facts that prompted the Secretai 
to .seek the interim remedy of temporary reinstatement in this case. 

6/ Kentucky Carbon's petition for review also raises issues involving 
the contents of the Secretary’s application Cor temporary reinstatement 
and the informant’s privilege contained in Commission Rule 59. However, 
because of our disposition of this case, we need not address those 
issues here. 

TJ In Joint Anti-Fascist Refugee Committee v. McGra th , 341 U.S. 123 
T1951), Justice Frankfurter, in a concurring opinion, described due 
process as: 

Representing a profound attitude of fairness between man and 
man, and more particularly between the individual and governmer 
'due process' is compounded of history, reason, the past 
course of decisions, and stout confidence in the strength of 
the democratic faith which we profess. Due process is not a 
mechanical instrument. It is not a yardstick. It is a proces: 
It is a delicate process of adjustment inescapably involving 


quent events, however, renuer y 

further proceedings on the temporary rei.m;tnteuie\U. app 1 i c.U I mi , On 
March 18, 1981, a Commission judge decided the moril:!: nl I lie hei tei.iiv 
discrlminatLon complaint (see n. 5) in lavor ol {ionslhi ■iiul oidei.-.l 
Kentucky Carbon to reinstate him perimnienLly lo h\y, I'ormer jue.lileu w! 
full seniority rights. 8^/ Kentucky Carbon tiid not si*ek review nl lii.ii 
decision. Thus, there is no continued nee<l for the Interim reliel nl 
temporary reinstatement. 9/ 

Accordingly, the January 31, 1980 order ol t i'iii|)ni ary re i ns I a i i im n 
is vacated. 



Marian Ihstr Iman Nea.se, Cnimiil s.s I niie r 


8/ The judge’s decision is reported at 3 FMSIIKC f)/|(} 

9/ Because there is no need to rcMnand, we do not, In till:: dei- i :: I mi , 
delineate what procedures are required to snti.sry due proi-es;:. Kathei 
we believe that rule-making, presently underway, (m the heller velilcU 

for restructuring the scope of the Rule ^./i(a) temporary rehiMalemeui 
hearing. 


^'^0]5 Wilson BlvcI. 

Arlington, Virginia 22203 

3. l.ynch Chriscian, III, Rsq. 

Jac:ks{)n, Kelly, Holt & O'Fartell 
P.O. Uox 553 

Oharlnston, West Virginia 25322 

rimothy M. Biddle, Esq. 

3rowell ^ Moring 

1100 Connecticut Avc., N.W. 

ilanhlngton, I).C. 20036 

W. 'rimothy Polil, Esq. 

Carbon [nduntrles, Inc. 

Suite 1300 

One Valley Square 

Charle.ston, WEst Virginia 25301 

Mary l.u .Iordan, Esq. 

United Mine Workers of America 
900 ISth St. , N.W, 

Hnsliingion , D.C. 20005 

^dministrtltivc haw Judge James I.aurcnson 
FMSIIUC 

5203 Leesburg I’lko, 10th Floor 
Fnll.y Church, Virginia 220/.I 


V. 


SALT LAKE COUX'l’Y ROAD Dfil’ARTMl-NT : 

imcisioN 


This esse involves a civil lu-n.ilty |.i , im’, 
of Che Federal Mine Safety ami Health Aei ol //, • ■ 

seq. (Supp. ni 1979). ’Hie i.sm.e l.v wlielhe. a 

ihJuld be dismissed because of Us lain I 11 I or. 

For the rcasona be.low, we coneliule tli.U ill ■■mi ■•■■i • ' 

tills case. 


'« I 


i.'U I 
V'in] 

.'II I ) I 


. . I . 'll 
.4 1 r ..u t 


Ui 


On March 27 , 1970, Salt Latu- Cuuut v R‘'-nl n m. n t i - ■ ii*'! 
violation of 30 CER §56.n,-l. \J Tli<- Srrrn.nv piniu..,-,! -i v- niH ■ 
$60 and Salt Lake tlinoly file*! a no( i»-c nl nnii.-.i -mi Aiif'.-i -i 1 

The Secretary filed a pvopoHal for a civil pi ii.illv "o n. . ■ i !■> t 
whicli was accompanied by an ijiaf cr mol Imi lo .i> - t-pt 1 .u ■ t iS 
the penalty proposal. Under CoihmiIsih I on Unli- .'/, Mn- S. . i ■ i u' .!«'• 
have filed the penally proposal on or bcloro HcIoIum 1.', ,• 

addition, under Commission Unlc 9, if i l*f Scci ci .n v »ii . \ 

Sion, such a motion should have binni 1 (led on or lu-loii' <». , 

The Secretary's instantev motion ntaicd \\\M l.ul' ul « l. il. il I'.-j • 
and a high volume of cases caused ibc dcl.iy In lllliu*. •»/ 


i/ 56.14-1. Mandatory . Gearn; sproi'lu-i s ; ••h.»ln-i; «lilv.', \ 

and takeup pulleys; flywheels; coupllnj's; sh.ili-i; •i.iub 1 .nl.-. ; i iu i 
and similar exposed moving machine pans whldi m.iv l\- . imo v i •. 
persons, shall be guarded. 

2/ Rule 27, 29 CFR §2700.27, state:! In perl hicni i-.m : 

(a) lUteu to file . Within AS days ul rcc-liii ..i .i M; ■ ' - 
notice of contest of a notiflcatinn nl propii-ird o .-.. . .. .. ui 
penalty, the Secretary shall fUi* n propo.-i.il lui .i p. naH v 
Commiss ion, 

3/ Rule 9, 29 CFR §2700.9, states: 

Extensi on of Time . The time lor rillnp, oi -.ri-.-iuc lu.- - 
ment may be extended for sood c.miuu uhuuii. A | ..i .u 

extension of time shaU be filed n dnyu In.lnrc 1 1.,- 
the time allowed for the flllni; nr uervlup nl t |u- .1... . ...i . 

y The proposal for penalty In IhU. ciue In a .iln,,),. u... : 

consisting mainly of five short paraemphs 


summary decision. Tr. 3-5. On November 25, 1980, the ndmlnistracive 
law judge issued a decision in v/hich he accepted the Secretary's late 
filing, found a violation, and assessed a $60 penalty. 2 I’MSIIRC 
3/i09. 5/ 

Under section 103(a), an operator has 30 days from the receipt o 
tile initial notification of a proposed penalty assessment in whicli to 
notify the Secretary tliat he plans to contest the assessment. Sectioi 
105(d) requires tliat If a timely notice of contest is filed, "the 
Secretary shall iniinediat oly advise tlie Commission of such notificatio! 
and the Commission sliaii afford an opportunity for a lioaring. . . . " 
(Empiiasis added.) In turn, Commission Rule 27 provides that "[wjithii 
45 days of receipt of a timely notice of contest ..., the Secretary 
shall file a proposal for a penalty with the Commission." In essence 
Rule 27 implements the meaning of "Immediately" in section 105(d). 

We think that it in clear from tl\c text of section 105(d) that tl 
purpose of that section is to provide for prompt and efficient enforci 
menu. The reciuiromcnt of prompt penalty proposal puts teeth into tlie 
Mine Act's penalty structure. The section incidentally promotes "fa: 
play" by protecting operators from stale claims. This focus on cffeci 
enforcement ratlior than on creating a period of limitations is reflec 
ill relevant Icgi.slntive liJstory cited by the Judge. Althougli tliat 
passage In tlie report of the Senate committee chat largely drafted Lin 
Mine Act deals with the initial notification of an operator of a pro- 
posed penalty assessment, it bespeaks the overriding concern with 
euCorccmoiit: 


To promote fairne.ss to operators and miners and encourage 
improved mine .safety and health generally, such penalty proposal 
must be forwarded to tlie operator and miner representative 
promptly. The Committee notes, however, that there may be circum 
stances, although rare, when prompt proposal of a penalty may no 
be possible, and the Committee does not expect that the failure 
propose a penalty with promptness shall vitiate any proposed 
penalty proceeding. [§_! ] 


V Our grant of Sait Lake's petition for discretionary review limit 
review to the issue of whether the penalty proposal should be dismiss 
due to its late filing. There were two additional issues, originally 
raised in Sait Lake's summary decision motion, concerning which we di 
not grant review: 1) whether the pit in question is under the jurisd 
tion of the. Mine Act; and 2) whether the inspection was conducted 
lawfully because the Inspector did not have, a warrant. 


In view of the foregoing, what consequenccfi Riiouiu ensue li i no 
Secretary does not comply with Rule 27? Since the purpose of Rule 11 i 
CO effectuate the Act's substantive penalty scheme, not to create a 
"statute" of limitations, as Salt Lake contends, we cannot view the limu 
" immediately" in section 105(cl), or the time limit set in Rule 27, as 
procedural "strait jackets." Situations will inevitably arise where 
strict compliance by the Secretary does not prove possible. Nonsuiting, 
the Secretary in suciv situations presents quite a different situation 
from defaulting the tardy private litigant. The drastic course ol 
dismissing a penalty proposal would short circuit the penalty assessmeii 
process and, hence, a major aspect of the Mine Act's enforcement sc\\nme 

Wo do not mean to Intimate time insuring procedural fairness is no 
an important concern under the Mine Act. However, effectuation of the 
Mine Act's substantive scheme, in furtherance of tlie public interest, I 
more crucial. Accordingly, considerations of procedural fairness to 
operators must he balanced against the severe impact of dismissal of th 
penalty proposed upon the substantive scheme of the statute and, hence, 
the public interest itself. See , o.ft. , AUi mbaug l^ Coal Corp. v. 

635 F.2d 1380, 1384 (8th Cir. 1980). In order to help strike a proper 
balance and to insure that the Secretary docs not Ignore section L05(d) 
injunction to act "immediately," we hold that if tlie Secretary does 
seek permission to file late, he must predicate liis request upon 
adequate cause. Valley Camp Coal C o., L I'MSIiRt^ 791, 792 (1979) 

(excusing the late filing of an operator’s answer for "aclequaic cans(‘") 
Such a requirement will guard against cases of al)Liso and also comports 
with analogous leeway extended to private litigants before tlie Coiiiniissi 
Valley Camp Co al Co ., s upra . Nevertheless, Cxises may arise where pini- 
cedural justice dictates dismissal. While the requirement; of showiiij', 
adequate cause for a filing delay may guard against ndmiiii.strat ive 
abuse, a stale penalty proposal may substantially hinder Llie preparatic 
and presentation of an operator's case. Therefore, we also hold that a 
operator may object to a late penalty proposal on the grounds of 
prejudice. We note that in his brief filed herein, the Secretary app'oe 
with this general proposition. Br. 3-4. Allowing such an objection 
comports with the basic principle of administrative law that substantiv 
agency proceedings, and effectuation of a statute's purpose, arc not Lc: 
be overturned because of a procedural error, absent a showing of prejud 
See Alumbaugh Coal Corp . v. NLRB , 635 F.2cl at 1333-1384 (and cases 
cited); Jensen Construction Co . v. OSHRC , 597 l'.2d 246, 247-248 (lOth 
Cir. 1979); T odd Shipyard Corp . v. S ecretary of Labor , 566 f’.2d 1327 , 
1329-1330 (9th Cir. 1977); Ralph Foster & Sons , 3 FMSIIRC 1181 (1981). 1 


]_! Salt Lake's objection (Br. 3) that we are not free to read a 
prejudice reauirement into Rule 27 because tlie Rule ic silo.w nn nr.'- 


liiing cl simple, two-pngo pleading Lwo months late. As Salt Lake poin 
out, almost any law olficc in the country can claim the same "cause" n 
an excuse to evade every time limit in the vai’ious rui.es of civiJ. pro- 
cedure. However, tlie Secretary engaged In voluminous nationcnl 
iiLigation anil iiij.sLakcs can h.appen. Wc believe Chat tiie Secretary 
minimally satisfied tlie adcipiate cause standard In this case. This is 
not to say that wo will tolerate a practice of filing relatively uncom 
plicated pleadings late. Therefore, we cannot too strongly urge the 
Secretary to comply with Comnussion Rule 27, to the end that the enfon 
goals embodied in section 105(d) be realized. See Arch Mineral Corp., 
I'MSHRC 277 (1980). «/ 

Furthermore, wo agree with the judge (2 FM.SllKC 3412) tliat SaJ.t Lai 
lias shown no prejudice. Indeed, In it.s brief filed herein. Salt Lake 
makes no effort to demonstrate prejudice. Salt Lake certainly hail 
notice of the citation and had filed its notice of contest. Salt l.ake 
merely seizes upon a procedural irregularity to Justify the drastic 
remedy of d i.smi.s.sai . 


I'll. 7 ccml liuicd 

demon.strate, agencies have discretion to Interpret their procedural 
rules in light of weil-establi.shed principles of administrative law, 
which, In effect, are read in pari ma teria with the rules. Salt l.akc's 
attempt to treat Rule 27 as a statute of limicntiona or "statute of 
creation" (hr. 5-7) is also misplaced. As wo have concluded, section 
i05(d) Is not ii statute of limitations and, therefore, tlie imf?le»icntinj 
45-day timo-llmit in Rule 27 is not an administrative "statute" of 
limitations either; rather it is a procedural rule designed to give 
specific and concrete form to section 105(d) ’s injunction for "immcdiai 
action In order to effectuate the Mine Act’s penalty system. For this 
reason, the numerous statute of limitations cases cited by Salt Lake ai 
inapposite. The.se cases involved genuine statutes of limitations 
enacted by Congre.ss expressly to protect parties from defending againsi 
stale claims. 

Sf Complicating this case Is the fact that the Secretary did not 
request an extension of time under Rule 9. Instead, the Secretary usee 
an instnnter motion, as the period for filing a request Cor an extonsli 
of time had lapsed. The use of an insfanter motion could become tempts 
tlon to abuse and, absent extraordinary circumstances, the Secretary i: 
also admonished to proceed by timely extension motion when extra time . 
legitiinateiy needed. 
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Before: Judge James A. Laurenson 

This proceeding was filed by Jones & Laughlin Steel Corporation 
(hereinafter "J & L”) pursuant to section 105(d) of tlie Federal Mine SaJ 
and Health Act of 1977, 30 U.S.C. § 815(d) (hereinafter "the Act") to c< 
the validity of a citation and order Issued by tlie Secretary of Labor, J 
Safety and Healtli Administration (liereinaf ter "MSHA"). Citation No. 10^ 
Issued on February 17, 1981, pursuant to section 10A(d)(l) of the Act, 
alleged a violation of the mandatory safety standard at 30 C.F.R. § 75.! 
Order No. 1046866, issued on February 19, 1981, alleged a violation of i 
same standard and was issued pursuant to section 104(d)(1) of the Act. 
violation charged in both documents was the failure of J & L to conduct 
preshift examination of coal-carrying conveyor belts. 


On May 5, lyoL, tne UiUtcd Mine worKt^r.s oi aimuiic.i w"-: i i i . 
moved for leave to intervene in this proceed tin',. moLlini was j'.ram 

the UMWA filed a brief. J & L and MSHA also riled briels. 

ISSUK 


Whether J fv L violated the Act or regulations as chai-gtul liy MSHA, 

APl’LICABLI-: hAW 


30 C.F.R. § 75.303 provides, in pertinent part, as follows: 

(a) Within 3 hours immediately preceding the he}’,i>nUn}', 
of any shift, and before any miner In sucli shift enters the 
active workings of a coal mine, certified persons deslp.nnted 
by the operator of the mine shall examine sucli workings and 
any other underground area of the mine designated by the 
Secretary or his authorized representative. ICach such 
examiner shall examine every working section fn such woik1uj’,!> 
and shall make tests in each such working secLLon for accum- 
ulations of methane with means approved hy tlie Sccroiary Tor 
detecting methane, and shall make tests Cor oxyj'.cn deficlciuy 
with a permissible flame safety lamp or oilier me. ins approved 
by the Secretary; examine seals and floors to determine whether 
they are functioning properly; examine and tost the rool , 
face, and rib conditions in such working section; examine 
active roadways, travelways, and belt conveyors on which men 
are carried, approaches to abandoned areas, and accessible 
falls in such section for hazards; test by means of an 
anemometer or other device approved by the Secretary to 
determine whether the air in each split is travoUiig in Its 
proper course and in normal volume and velocity; .ind examine 
for such other hazards and violations of the nwindatory lioolLh 
or safety standards, ns an authorized reprcHL-nlntive of Llic 
Secretary may from time to time re<piire. belt conveyorji on 
which coal is carried shall be examined after cacli coal- 
producing shift has begun. 

30 C.F.R. § 75.2(g) contains the following definiLloiiM: "(3) 'W( 
section' means all areas of the coal mine from the loading, point of ll 
section to and Including the working faces. (^) 'Active working,;;' me; 
any place in a coal mine where miners are normally rctiuired to work oi 
travel." 


J I. Is cnj’aj'cd In mining nml selling bituminous coal in the 
JnJtcd States, an<l its niiniiig operations affect interstate commerce. 

2. J iS< I, is tlie owner and operator of the Vesta No. 5 Mine, MSIIA T1 
'io. 36009r)2. 

3. The Vesta No. 3 Mine Is subject to the Act, and tlic jurisdlctioi 
:^f the Mine Safety and Ile.ilth Administration. 

‘'i . Operator's I’,xlrl l)lt 0-1 is a copy of the map of the underground 
vorktnj’s of tin* Vesta No. 5 Mine, and depicts the A, li and C conveyor bol 
flights of hh face, as that area of the mine existed on February 17, 1981 
ind the 1 face A and H holt lunilage flights as that area existed on 
'eliruary 19, 1981, and l^xliiblt 0-1 is admitted into evidence in this 
)roceeding,. 

5. Operator's F.xhihit 0-2 Is a collocCLve exhiliit, comprised of cop 
)1 portions of the fireboss book Cor the Vesta No. 5 Mine, in which certi 
)er{;ons employed l)y J L recorded reports of examinations for hazardous 
londl.tlons, Including those conducted pursuant to 30 C.F.Il, section 75.30 
in FobniEiry 17, 1981 and February 19, 1981, in the areas of the Vesta No. 
line referred to In Citation No. l0/i697/i and Order No. i()/(68(3f), and Kxhib 
)-2 is admitted into evidence Jn this proceeding. 

fi» d f. ]. made an examination of the nature specified in 30 C.V'.U. 
i 75.303 of the area referred to In Citation No. ]0^ib97''i during the midni 
ililft (nhift beginning at 12:01 a.m.) on February 17, 1981, except tluit s 
txaiuJ nation was not made during the last three hours of the -shift. 

7. d h made an examination of the nature specified in 30 C.F.R. 

t 75.303 of the area referred to in Citation No. 10^*697/[ on the daylight 
ihift (shift beginning at 8:00 o'clock a.m.) on February 17, 1981, except 
hat no such examination was made within the tt\roe hours preceding the 
leginnlng, of the shift, or before men entered and began to work in the ixv 
eferred to in Llie citation, on such shift. 

8. d & 1, made an examination of the nature specified in 30 C.F.R. 

75.303 of the area referred to In Order No. 1066866, during the inidnlgh 

hift on February 19, 1981, except that such examination was not mcidc dur 
he last tliree liours of the shift. 


9. d & h made an examination of the nature specified in 30 C.F.R. 
75.303 of the area referred to in Order No. 1066866 on the daylight shi 
n February 19, 1981, except chat no such examination was made within the 


11. J & L was prodaclng; coal on t-nu uu wn.ui. ...... 

order were issued. 


12. At: the time the citation was issued, the bell; conveyoi 
to therein were in good condition, and no hax:ards were observed, 

13, At the time the order was Issued, the belt conveyor;; i 
therein were in good condition, except ior two citations that wt 
by Inspector Calvert for alleged violations. 

lA. Tliere was no inspection of the entire mine l)ei.W('en IVI 
1981 and February 19, 1981. 

15. MSHA's Coal Mine Inspection Manual, March 1978, conta 
for inspection under 31) C.F.U. § 75.303, which provides; "'l\ie i 
of belt conveyors on which men are not transported shall bo sta 
delay after each coal producing shift has begun," 

16. There exists in the Vesta No. 5 Mine approximately 1.8 
active conveyor belts. 

SUMMARY OK TIIH I’.VT DKNCi': 


The facts underlying the contested citation and onler are 
pute. On February 17, 1981, an MSUA lns])ector iSMied Citallon 
pursuant to section 10A(d)(l) of the Act. T’he c.liatlou alli’g, cd 
significant and substantial violation of 30 C.I'.R. /'i.do'J bad 
Chat the alleged violation was caused by tlu' unwarrantable f.iil 
to comply with the mandatory stamlani. Tlie condition t)r i»ra(M 
described as follows: 

Evidence indicated that A, H, and C coiiveycjr bell III 
of ^lA Face had not been proshift examined for Llu> t\ay sliil 
An entry was not in the mine examiner's report or al the <1 
board along the belt flights lucUcallug that an exam1i\atio 
was made before workmen of the d.iy shift entered Mu* ari’a 
along eacli belt flight. 

On February 19, 1981, another MSllA Inspector i.ssiuui Order 
No. 10A6866, pursuant to section 10A(d)(i) of Llie Act, for a co 
observed in the 1 Face A and B belt h.aulngc fllg.liL-'^ of Llie Vi-st 
The order alleged that a significant iind substaiU i.i 1 violat.ion 
§ 75.303 had occurred and that the alleged violation was caiuu'd 
unwarrantable failure of the operator to comply wltlv the m.uulat 
The condition or practice was described as follows: 


belt: haulage. 

The order referred lio the ciCcition as being the underlying initial 
action. 


The relevant facta leading to the citation and order are the name, 
both instances, the involved areas were coal-carrying conveyor belts wh 
were not used to transport miners. In both cases tlie conveyor belts ha 
examined by J I. during tlie preceding shift but not wltliin 3 hours of 
commencement of tlie shift on which the citation and order were issued, 
other words, .1 & L did not conduct a pceshift examination of the coal- 
carrying conveyor belts. At the time the citation anti order were issue 
miners were working along the conveyor belts. 

MSHA and tlie UMWA contend that the regulation in controversy requi 
J &r L to conduct a preshift examination of the coai-c.arrylng conveyor b 
J & 1. assorts Cliat the regulation docs not require a preshift examinati 
the belts. 


At hearing, MSHA's policy concerning its interpretation of the reg 
lion leading to tlie controversy was stated by its employees: Eugene He 
Inspection Supervisor, and Alex O’Rourke, Supervisory Mining Engineer. 
Mr. Heck stated, 

"fHjell lines . . . where coal Is being bauled, carried, no 
persons along that belt line, must be examined during, after 
the shift is started, and if there was men working or 
assigned to be working anyplace In them areas, along that 
belt line, it had to be pro-shifted within 3 hours preceding 
the beginning of the shift." (Tr. AO). 

Mr. O'Rourke stated that no preshlft examination of conveyor belts was 
required under this regulation "\^rhere men were not required, were plann' 
be working in ciiat area during Chat shift." (Tr. 82). Mr. O'Rourke w 
:in to state that the requirements of the regulation concerning a preshl 
examination and an examination during the shift could be merged into a 
2 xamination following the initial preshiPt examination. (Tr. 83). MSH 
.witnesses conceded that the Coal Mine Inspection Manual (hereinafter "t 
Manual ") states that the examination of conveyor belts on wliich men are 
transported shall be started without delay after each coal producing sli 
has begun. The Manual says nothing about a preshift examination of sue 
belts. 


On February lA, 1980, MSHA issued a citation to the same mine for 
samQ violation. That citation alleged a failure to conduct a preshift 


M.SHA SlIggCHLGCl tliau J C» I. I J IC il pcLlLlun i.u luuu i i y luv 

mandatory atandurd pursuant Lo socLion i()l(<:) ol tlio Act. .1 1. 

to file sucli a petition because it hel Uivud Lbai. .siic\i 1 Mlu)’. won 
MSHA's interpretation of the regulation. 

Inspection Sn))orvlsor Beck testificid that , In Iiifi opinion, 
svirrouudiug conveyor belts wore at least twice as j-ia-ai at tin- <• 
shift as they were at the boginnin}; of the slilfl. lie icioni il itol 
as accumulations of float coal, hot roJIers, and j'ooI proli I cms. 
Mining Engineer O'Uourke testified that all.hmi;',li lie wa;; l.imiliar 
policy concerning the preshift <*xamLiia t J on reipi I rmiicnt ol co.il-c 
voyor bcits, lie could not say what the ac'tnal pjacilcc has Ijccn 
except tliat ho had seen other (:lt<itions in MSIIA Dlstrici ?. for l 
lation alleged here. He could not be .specific as to I lu‘ iuhiiIht 
citations. 

Stephen Hajdu, J L L's assi.stant; safety iinjin’ctor fOr this 
fled that after the February lA, i9B0 cltntioii ami beiore Liu* ci 
tested here, it was J & L’s practice to conduct a prcslill t (!xaMif 
coal carrying conveyor bolts "where you normally luwc men rcgula 
in those areas, or lias to work normally in those areas." (Tr. 1 
unable to state whether the men working aLmip, tlie conveyor bcfllis 
February 19, 1981, were regularly assigned to that area, ile con 
"any time during any shift there is possibly a man or two soiiuiwhe 
belt lines." (Tr. 95). 

Daniel Ashcraft, manager of mlne.s for J L, te.'alflc'd tlial: 
No. 5 Mine is not under his jurisdiction. Ile tcsilflcd Lliat in 
of coni mine employment be liad never heard of a citation l)eiii>', I 
failure to conduct a preshift examination of coal-carrying, convo 
He admitted, however, that if be knew that mluerr. were g.oiug, i.u 
for a specific job along such belts, "tluit area wa.s i)rcHliiricd a 
(Tr, 116). 

George Pizoli, J & L's manager of mines, Lest I fled lliat (he 
Mine has been under his jurisdiction since October I, 19H0. He 
that during the 6 years, prior to October ], 1980 as an eiiip I oyer 
coal mine operators, all coal-carrying conveyor heJi.*; liad been e 
during tlic shift and no citations lia<l ovc*r been i.s^:lle^I. Alter I 
of the order herein, he increased the iuind>er of preslillt ex.imliu' 
mine from 13 to 20 to achieve compliance. Atid 1 1 i ona I I y , lu* dnci 
employees to conduct a preshift examination of all 18 milc*s of e. 
conveyor belts at this mine because "it is rea.soiiahLe Lo a.-isume i 
going to have to dispatch people to any portion of Ll\at belt Mm 
time . . . ." (Tr. 130-31). 


J 1. asserts that the language of 30 C.K.K. S 75.303 clearly docs n( 
luLre bolt conveyors, not used to transport nuners, to be exaniLued with, 
lours prior to the start of the shift. It further contends that the 
Lnclples of statutory construction and the legislative history of the A< 
:ahlisli tliat it was not the intent of Congress to require such belt con- 
/ors to be examined prior to the commencement of tlie siiift. 

At the liearlng, MSllA’s supervisors testlfic<l that the requirement; of 
2 Hhift examination of coal-carrying conveyor bolts ap|)lies only to such 
Its wlioro men are required or assigned to work during that shift. Howc’ 

lA arj’ues tliat the coal-carrying conveyor belts herein arc "active work- 

’s" of tlie mine and, lienee, must be examined vi/ithin 3 hours preceding tl 
’inning of eacli shift. MSllA further asserts that the additional provisi 
the regulation, requiring that such belts he oxtimincd after the shift I 
', 1111 , (loos not require more than one examination per shift because, aflei 

i initial preshift examination, the cxaminaclon during the shift and the 

ishift exam for the next shift can be merged. MSHA’s brief sets forth 1( 
5l.tion ns follows: 

It is completely within the Secretary’s interpretation 
for Jfih to inspect, during Ciie proshift exam, only those areas 
of the conveyor belt entries where men are to v/ork or travel, 
such us Che areas of the belt drive unity, leaving the remain- 
ing areas of the belt entries to be covered during the shift 
(Tr. .I^i4-17j 5). In the alternative, as MSllA witnesses testi- 
fied, J&L can delay the required onshlft ex/im until the L»nd 
of a shift, accomplishing it within three hours of the suc- 
ceeding shift, and thereby qualify that one examination to 
satisfy both the presluft and onehift examination requirements 
of 30 CFR § 75.303. This example, of course, assumes that the 
"two for one" exam wi.ll be sufficiently broad and thorougli, 

MSHA accepts such an examination and does not deem it to be 
violative of MSHA policy. 

lA Brief at lO-ll. 

The DMWA agrees with MSllA that coal-carrying conveyor belts are "actl 
icings" of the mine and must be examined within 3 hours preceding the 
'inning of each shift, however, the UMWA contends tliat because all coal 
Tying conveyor belts constitute "active workings" of the mine, all sucl 
.ts must be subjected to preshift examination wliether or not men are 
ilgned to work in the area. The UMWA also asserts that the regulation 
[uires two separate examinations applicable to each shift: A preshift 
imlnation and an examination during the shift. The UinM contends that 
>fie examinations mav not be merced into a sincle examination. 


Che same as secLlon 303(cO(l) of the Act. T1 >l- principles ol si.itu 
struction apply. The cardinal principle of sLaLulnry cons t. rue I i nii 
by the U.S, Supreme Court as follows: "the meaniiii', ot a sial.utc ui 
first instance, be sought in the languag.e in which the Act Is. Irani 
that Is plain, . . . the sole function of the ewivts, is to enUuco 
ing to its terms." Camlnottl v. Unite d States , ‘l^O. U.S. A7(), AH') 
The application of this principle to the regulation lien* must he 1: 
an analysis of the first three seutences of the rejpi lat i on. 

The first sentence of the regulation provlde.s that lh«’ oporal 
perform a preshift exnminntioi\ of "the active workin);s of a coal ii 
the liearing, J & h did not contend that tlie beits in (luestion won 
workings. However, in Its brief Lt states: "ft Is arjpiahio that 
conveyors liere are not part of Cite active workinj’S." U ^ h Urii'l 

30 C.F.U. § 7b.2(g)(A) and secLlon 31b(g)(A) of the Ad provl 
follows: "'Active workings' means any place in a coal mine wliei'e 
normally required to work or travel." The Lenn, "active workLuj's 
broadly construed by the Interior Board of Mine Operation Appeals 
after "The Board") and the Federal Mine Safety and llcaltli Review i 
(hereinafter "the Commission"). In Mtd-ConLincnl Co/i l a nd Coke 0i 
250 , 257 (1972) the Board held Cliat even tliouj’li only one miner wa 
to regularly inspect an entry containing a hlg,li-vo I laj'e cable, l it 
enough to constitute an "active v/orking." In Kaiser St>’c'l (kirp. , 
510 (197A) the Board hold tluU an air return which was iii.spected 
and rock dusted twice a week constituted an "acLivi’ worklnj;" uf (I 
In Secretary of Uabor v. Old Ben Coal Compan y, 3 FMSlllu: hOH , (d)9 
Commljsslon noted the two previously cited decision.^ of the Board . 
"the cited area was required to be inspected at least once a week 
traveled as an escape route, and was rock-ilu.sted periodically. Wi 
these tises meet the work and travel requlremei\L.s of an act:ivc worl 
the standard." Although all the above ca.ses dccldeii by the Hoard 
Commission involved 30 C.F.R. § 75.AOO, no rcajion exists for a|)pl; 
different definition of "active working" to 30 S 73.303, l-h 

concedes that the conveyor bolts in question must be examined dur 
shift and that, at the time of the Lssuance of Llio citation and oi 
were assigned to work in the areas of the conveyor bclt.s. I find 
conveyor belts in the cited areas constltiiLe "active working, s" ol 
mine. Hence, the first .sentence of the regulation appears to rein 
they be examined "within 3 hours immediately preceding the In'g.lnn 
shift." 

Turning to the second sentence of the regulation, it si)ecllli 
"examiner shall examine every working section . . . seals and ilooi 
the roof, face, and rib conditions in sucli working sections; exaini 


LLinn Ltic (U'liinLion oj worKinj; seccion as LiutL Lenn used in liiu sl 
eiU iMuiu <^1 lIk* fc'j’ii l.aL ion. .1 & L nsserts that "tlu^ areas ol' t-lu: .lellve 
orkiu)’,:; t o he L^xamined prior to the shift are only those areas (if the wc 
(.!el;l()ii outllmicl in tl\e second sontence of tlie rc};u I a t ion. " J N I. Hrlel 
1 t.liou}'h MSIIA afisiM'ts that "statutes must he rciid in suc:h a way as to };i\ 
.11 pai'Ls mean i iij' , " and Lliat the first sentence is "i nclusive and ]iaraiiio( 
nd the seiiticmces will (di follow [<ire] J.J Tustratlve Init not exceptive," MSt 
rief at 19 and L5, it. does not comment further on Llie second sentence of 
ejpilation. The IIMIM (.‘oiiiniented on thti coiuitruct i on of the second sciU.eiu 
f l.liL' rejpi l.at. i.on as I'ollow.s: 

fTjhe rel'ereiice to "wurkiup, section" in the second sentence 
slioulil hi' construed liherally, and harinonl ous 1 y with the 
) ii'si sentence as a means of ensuinp, [sic] Lliat tlu’ pre-sliiCt 
('xaiii f na [. i on re([n i I'emenl Is applied to workinp, sections, as 
v;e 1. 1 a‘! to active roadways, travclways and holt conveyors on 
wliicli iiicii ai*e carried, due to the particular severity of the 
ha/.ards associated with these areas . . . (and) . . . the 
lli'st. two seiiteius'S define and e.lahorate tlu* pre-shift 
exaiiii iia L I on .... 

MWA hrlef at 9 and 12. Upon cons I derl nj> all the arpuiiients , snffl.ce It t 
ay that, the area.s wlil.ch are rcspilred to he examined vs/i.thi.n !l hourfi hefoi 
hc‘ l)ej',i nn I I 1 J 1 of any shift In the second sentence of the rej’ulatlon do nc 
nclude all "active workinj's" of the mim‘ which are Included in the first 
enliMicc of the rc);u iat ion. 

Kollowlu)’, tlu- first two si-ntences of the rej-ulation, which describe 
rear, ol a coal mine nn;uired to be examined prior to tlie bej-lnninp of a 
hi ft, the third seuLeuce states, " beJt conveyors on which coal Is carri 
hall he examined aft-er eacli coaJ -produc i nj* shift has bepim." J (t L arjp 
hat, "the third sentence of the staiulard specifically c-xciiiiiis such lie.lt 
onveyors i rom exaiiii na L i on prior to the shift by authorjxliig cxanilnallon 
ccur diirinj' the shift." J h Brief at iO. MSliA contcMuis that the tliii 
eiiLeiuu; Is not an exc.e|)t ion to the first sentence hut rather calls lor i 
xamln.iLlon duriii}' tlie sliift which can he delayed "until tlie end of n slii 
ccomii I Lsh 1 np. it within hours of the succeedin}' shift, and thereby cpia' 
liat om- examination to satisfy both tlie preshlfl and onshift (jxaminatioi 
C’tpi i renu ’ 11 lis of Jd C.I’.U. ii 75.303." MSIIA Brief at 11. Ihus, MSIIA cone, 
hat the third sentence recpiires .an examination of coa l-carry iiip, convcyoi 
leits after the bep.Lnriin}’ of the shift In addition to the examination 
pocified in the first sentence. The UMWA's position concernliip, the fir^ 
enlence .is as follows: "The on-shift inspection of the coal cacrylnp, lx 
•e(|uired by tlie third sentence of 30 C.K.R. 75.303 was not intended to b( 
restriction on the p^cncral pre-shift inspection provisions established 

I... t>..i-1iov it- {nl-i.ananrl r. m'l n«» ciflfpl'V hv 


I (I (. 1. 1. 1 


hcJts aiLer liig siuil uas uul lul 

during the last hourn of tho shift, one sucli ox.iinl nai [ on will s 
requirements of the regulation; aiul (3) UMWA - all i-oa I -ca n y 1 u)- 
be oxamincd before each shift and exainliUMl aj'.aiii alLiT tiir si.arl 
and such examinations may not he nerged. 

The first sentence of the reg.ulal ion, -is ilel IiumI and inii'i io 
Board and the Commission, purports to J'oquirt' -i |)res!iitt {xamlu.ii 
areas cited liero. Ti\e second sentence pvivjuu'ts to sjun-ily a moio 
of the mine to be preshifted including,, 1 n t e r allji, working, soil i 
conveyors on wl\ich men arc carrlcti. (ihvimvsly, all aiaas Idoui II 
second sentence are included within tlic di’l I u I f: I on ol ".id I vo woi 
the first sGiitence* MSIIA contends tliat l;lu; ^au-inul and ililrd soul 
"illustrative but not exceptive." J f. 1. claims lliat Llio .socmul a 
sentences create "an exception to the rtapi I rcniieiil ol I'x.iiiilnat Ion 
shift." d 6- L Brief at 11. If the first Honloufe riuiulres I he ]i 
exiimi nation of all conveyor belts, what Is the purpose ol (he sic 
which requires preshift examination of only conveyor i)olls on whi 
carried? I find that the lang,uage used In Die threi* senleiu'es of 
laCion is not plain or unambiguous. Therefore, the l(‘g, 1 a ) a l I ve li 
the Act must be examined to deteniiXne the Intent: of (louj', renn In e 
law. 

Leflislative history 

An examinatinn of the legislative history leading r.o the on; 
tlie provision in controversy begins wltli tlio KederaL Coal Mine Hi 
of 1952 , P.L. 532, 82d. Cong. Ch. B77, '2d Sesn. (1952) (Uuruin;ili 
Coal Act"). The parties agree that the 1952 Coal Act did not re< 
preshift examination of any conveyor belts. 

In 1969, the Senate and House of ReproHontntl ves passtul cl ill 
concerning the duty to examine conveyor belts. The Mouse Bill, I 
section 303(d)(1), added the following: (1) a specific rcaju I roiiiu 
second sentence that required a preshift examination of all Ik- 1 1 
on which men are carried; and (2) the third sentence which provld 
veyors on which coal Is carried shall bo examined afL(‘r each coal 
shift has begun. The House Report concerning this provision is s 
Legislative History of the Federal Mine Health and Safety Act of 
Law 91-173 (August 1975) (hereinafter "Legislative History") at I 
The Senate Bill, S. 2917, added the phrase "and all licit conveyor 
second sentence which specified areas of a coal mine subjc'ct to p 
examination. The Senate Report concerning tills change Is as foil 


al] underground coal mines and except for four additional 
requirements. These are: (1) An anemometer or other 
acceptnlile device capable of measuring the velocity of an 
air current is recjuirecl* ( 2 ) an examination of belt conveyors 
is required, (3) the preshift examination is to be made 
3 liours prior to a coal-producing shift instead of 4 hours, 
and (^ 4 ) the inspector may require th«it the preshift examina- 
tion inclucie cxnjin' nations for hazards and standards violations 
not specified in tlie section. No miner may enter the under- 
ground portion of a mine until the preshift examination is 
completed, the examiner*s report is transmitted to the surface 
and actually recorded, and until hazardous conditions or 
standards violations are corrected. 

The reason for these changes are: 

1. The preshift examiner cannot possibly determine tlie 
velocity of an air current without a device capable of 
measuring the velocity; 

2. Many mine fires occur along belt conveyors as a 
result of defective electric wiring, overheated bearings, and 
friction; therefore, an examination of the belt conveyors is 
necessary; and 

3. The hour for beginning of tlie preshift examination 

was changed to insure an examination as near as possible to 
the beginning of the shift. Changes occur so rapidly in the 
mines chat It is imperative the examinations be made as near 
as possible to the time the workmen enter the mine. The 
3-hour time was recommended as far back as and 

A, A careful preshift examination may disclose hassards 
other than those caused by lack of proper ventilation and 
thereby prevent loss of life and injury. 

Legislative History at 183. 

In essence, the House-Senate Conference Committee adopted the Hou 
version and the Conference Report states as follows: 

Subsection (d) sets forth requirements that the operator 
must follow for preshift examinations. These provisions are 
similar to the 1952 act provisions, except that they apply 
to all underground coal mines before all shifts, not just 
nrodiictlon shifts, and exennt for several additional remiire— 


the Lindorj-round portion or a mine until, tne piesiuiL ox-imiii.i 
tion is completed, the exain.lncr'5 report is transmitted to 
the surface and actually rGcorded, and until hazardouH t’.i)n“ 
ditions or standards violations are corrected. 

l,ep,islative History at 1610. (Kiuphasis supplied.) 

Curiously, the House-Senate Conrerence Committee clian)',cd the lanp.u 
the first sentence of tliis section. In both tlic House and ScMiale versi 
that sentence provided that "before any workmen in such shift enter tlie 
underground areas of the mine, certified persons designated hy tlie open 
of the mine shall examine a definite under«.;rottnd area of the mine ." 

( f{ni]dia‘i i s Conference Commitcee chnnj’cd tlu^ teiMi "umierp, 

areas" and "definite underground area of tlic mine" to "active workings. 
Conference Committee Report is silent about this change. 

The issue is v^-hether Congress intended to include coal-carry ing, co 
belts within the area designated for preshift examination, 1 conclude 
It did not. The 11)32 Coal Act did not rc(;uirc a proshlft examination o 
conveyor belts. The Senate version of tlie 1.969 Act clearly and spocill 
re<|uirGd proshift examination of aU conveyor belts. T find tlial. tlie II 
version required a preshife examination of conveyor belts on which men 
carried and an examination of coal carrying conveyors belts after the s 
began. I find that the House-Senate Conference Committee, liy ruJi'cLinji 
Senate version requiring a preshift examination of all conveyor holts, 
Ccitied a Congressional intent to limit the prcsliilt examinatum ol cunvc 

bolts to those belts on which men are carried. This principle of statu 

construction luis boon articulated as follows: 

That Congress adopted the House version of the l)ill, 
specifically rejecting Che Senate's conflicting version, I.s 
of course an extremely significant factor in determining, uiniL 
was Congress' intention with respect to the matters in issue’. 

See, G.g., First Nat'l Bank of l.ogan, Utah v, Walki:r Bank, 

385 U.S. 252, 258, 87 S.Ct. ^.92, 17 h.Kd.2d 3A3 (1966). 

Pan American World Airways, Tnc . v. C. A. li. , 380 I’. 2c! 770 , 781 

1967), affM sub nom , World Airways, Inc , v. Pan American V)orl d Airw.iv.s 
391 U.S. ^61 (1968). Moreover, the position of MSHA and tiu' UMWA in tli 
matter would re([uire tliat the Commission find that Congress Intended a 
that it expressly declined to enact. See Gulf Oil Corp. v, Copp I’.ivhij- 
419 U.S. 186, 199-200 (1974), Although I am mindful th at mini' safel.y I, 
are remedial legislation which should be construed broadly to efrectuati 


GiiL Lt) roqiiJre a pL'cslilTL cxamlmi t ton of coal carrying conveyor bolts 
I'lji: nl tUv. spocLflc language of Che second anti third sonCcncGS. If Cl 
rst sentonco were construed Lo require proshift; examination of coal- 
rrying conveyor belts, the second sentence requiring a preshift cxamlr 
"tx'lt conveyor. s on which men are carried," would be redumtant and }ui[ 
iion.s. It must: he presumed Chat Congress did not use su[iGrl'luous worch 
:ul that the hro.id Interpretation applied to the term "active workings' 
rsuant to 30 C.K.R. § V3.A00 by the Hoard and Commission is l.unltod l>j 
2 i\\: Conp.ress i tma J intent; that coai-carry iiig conveyor belts {)nly to be 
;uiiJ ned after the shift has l>egiin. 

MSUA. asserts that, since It Is the agency charged with execution oi 
its iuterpretation shouid be followed. I find that MSIIA has faile< 
tal^lish that It lias liad any con.sistent or coherent construction of thi 
:)n In coni: ro vc* rsy . AJ. though this l;iw has been in effect for almost 
years, MSllA is iinjiblc to cite any written policy or procedure requlri 
Liahlfl: cxaminatlan of coal-carrying conveyor l)cits. hast, year. Judge 
vaJldatcid MSIlA’.s policy of requiring tlic examination of coal-carrying 
yor heitfi without delay after the start of a production shift. Judge 
aced, "LiuU!o<l there is no time requirement at all except that tlic oxai 
on occur during, the shift. Jf the Secretary wished to reciuire an ininu 
r.pecLlon witliin a apoelCiod time after the start of a slilft, the regu: 
iiLiI have so provided." Consolidation Coal Co. , 2 RMSIIKC 180y, 1817 
niy 11, 19H()). MSllA di<l not petition the Commission for review of tin 
cislon. Never the less , as cvldcntcd by the testimony in tliis case, MSI 
t clianj'od it.s policy contained in the Manual . The i-kiniial still purpoi 
rjuire that examination of coal-carrying conveyor belts be conducted w: 
lay after the coinmencemont of the shift. MSHAhs failure to articulate 
licy concornin}’ tlio examination of coal-carrying conveyor belts lend < 
spector to Issue citations to U.S. Steel Corporation on February 2, 1! 
d Marcli 2, 1981, alleging a violation of 30 C.1’'.K. § 75.303 in that tl 
amlnatlon of llu 2 coal-carrying conveyor belts was not made without deJ 
ter the coal producing shift bad begun. U.S. Steel Corporation , Dock« 
VA 81-263-R, etc., 3 FMSIlUC 1228 (May 6, 1981). MSHA vacated those c] 
ons on March A, 1981 and March 9, 1981, respectively. At a hearing oi 
ntosl of those citations, counsel for MSllA stated: 

I think there is no question that we feel that the 
operator here did conduct an adequate preshift examination of 
the coal-carry Ing belts which was performed 3 hours before 
the beginning of tiie shift. A West Virginia law requires 
preshift examinations of coal-carrying belts 3 hours before 
the start of the shift and the operator is complying with 


MSflA acknow]eclj;*,ed that if the conveyor were presliiftecl 
within 3 hours of the start of the shift, the requirement, to 
examine the belt immediately after tlie start of the shift 
would in effect require two examinations witlun 3 hour.s and 
that such a reqvji rerent be harsh. MSUA .stated ttiat 

because of the uO miles of belts, there would bo people 
walking belts all day long because as soon as they finished 
their preshift examination they v;oulcl have to start tlieir 
onshift examination. MSHA conceded tliat the language on its 
face docs not require the operator to begin his onshift 
examination immediately upon the start of the shift and that 
it was his option to conduct the onshift examination along 
with the State-required preshift examination. Ibid . 

In U.S. Steel , supra , footnote 6 at 1232, MSIIA further stated: 

Instructions in, the Coal l^lr>c Inspection Manual , which 
indicates a different enforcement policy witli regard to 
30 C.F.R. § 75.303, are not current. In fact, MSHA's 
enforcement policy with regard to 30 C.F.R. § 75.303 Is 
currently under review and once completed, new enforcement 
guidelines will be published and enforced. 

In conclusion, I find that MSHA has failed to establisli that it luis 
construction of this regulation. Hence, there is no obligation on the 
Commission or courts to follow MSHA’s interpretation of the regulation in 
this matter. 

It should also be noted that the first sentence of this regulation 
specifically permits MSHA to require preshift examination of "any other 
underground area of the mine designated by tl\e Secretary or liis authorize' 
representative." Hence, MSHA has broad authority to promulgate a reguiaf 
requiring the preshift examination of coal-carrying conveyor belts. Perh. 
MSHA's review of enforcement policy covering this regulation will lead to 
such a regulation. In the meantime, I conclude that MSHA has failed to 
establish a requirement of a preshift examination of cnal-carrying convey( 
belts. Therefore, the citation and order contested herein are vacated. 
Since the citation and order are vacated, I do not roach tl>e other issues 
raised by J & L, to wit: (1) whether the violations were "sign.l Cicaiu an< 
substantial"; (2) whether the violations were the result of an "unwarrant- 
able failure to comply with the mandatory standard"; and (3) wliether MSHA 
failed to comply with the Administrative Procedure Act. 


VACATKI) and J & L's contest of the citation and order is SUSTAINl’D. 


James A, Laurensoiv; ’ Judge 
1 
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HEALTH ADMINISTRATIOM (MSUA), ) DOtKhi m. wr,r>i 

) MSHA CASK NO. 03-00316-05010 
Pecitionor. ) DOCKET N'O. 79- 125-M 

) MSHA CASK NO. 03-00516-05011 
) DOCKET NO. WEST 79-126-M 
) MSHA CASK NO. 05-00516-05012 
V. ) DOCKET NO. WE.ST 79-207-M 

) MSHA CASE NO. 05-00516-05013 
) DOCKET NO. WEST 79-3IO-M 
) MSHA CASE NO. 05-00516-05016 
) DOCKET NO. WEST 81-12-M 

ASARCO, INCORPORATED, ) MSHA CASE NO. 05-005 16-05022 

) DOCKET NO. WEST 81-13-M 
Res[ioiitlf>rtt . ) MSHA CASFl NO. 05-00516-0502 3 

) 

) MINE: Lnndvillc Mine 
ORDER CORRECTING DECISIO N 

Tlie fnlloviiiR Citation nos. and the corresponding penalty were 
inadvertently omitted from the final decision issued June 30, 1981. They 
sliould be added to those listed in the doci.sion. 

DOCKET NO. WEST 79-126-M 

Citation No. Penalty 

333383 $122.00 

333386 122.00 

The total penalty amount sln^nltl therefore bo $3,569.00. 

DOCKET NO. WEST 79-125-M 

Ci t at ion No . Penal t y 

333886 $ 90.00 

333888 160.00 

The total penalty amount should therefore he $2,669.00. 

Concerning Docket No. UT.ST 81-12-M the last figure of $66.00 in the 
penalty column should be omitted. The total penalty amount should be 
$1,619.00. 


SO ORDERED. 
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Denver, Colorado 8029A 

Karl K. Mad a (Mi, Ksf]. 

Bradley, (:aiiipl>e I I ft Carney 
1717 War.li i nj» Lon Avemi(‘ 

Colden, Colorado 80A01 


UNITKD IllSK WORKERS OF MIERICA, 

LOCAL UNION 6003, DISTRICT 29. 
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V. 


Complaint for Compensation 
Docket No. ITKVA 80“664-C 


ROYAL COAL COMPANY and 
COWIN AND COMPANY, INC., 

Respondents 

SECRETARY OF LABOR. 

MINE SAFETY AND HEALTH 
ADMINISTR.AT1UN (MSIU), 

Petitioner 


ROYAL COAL COIIPANY, 

Respondent 


Civil Penalty Proceeding 

Docket No. WEVA 81”34 
A.C. No- 66-03294-03019 

Claremont Cleaning Plant 


DECISION 


AppcaranccH: James Suart, Esq., Beckley, West Virginia, for Complain 

United Mine Workers of America; 

Robert S. Stubbs, Esq., Jackson, Kelly, Holt & O'Farrol 
Cliarlcston, West Virginia, for Respondents. 

Catherine Oliver, Esq., Office of the Solicitor, U.S. D' 
ment of Labor, Philadelphia, Pennsylvania, for Petition' 
Secretary of Labor; 


Before: Jiidije Melick 

On June 3, 19S0, an inspector for the liine Safety and Health Adrai 
tlon (MSMA) issued a combined order of withdrawal and citation to the 1 
Coal Company (Royal) for the face area of an underground slope being s 
by employees of an independent contractor, Cowin and Company, Inc. (Co’ 
at Royal’s Claremont Cle.aning Plant. The order of withdrawal was basei 
the inspector's finding of an Imminent danger under section 107(a) of 
Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq . , tl 


do 
tc 
tl 
wo 

'' SccLion ioy(a) of iTlui Aci; ruiulH as roJ.loWjjr 

'’ll', iipon any InHpaciLion or invest ij'U Lion of n coal or other mine v 
5 subJtH’.L to tlitn Act, an autliorl/.od reprcscnLaLlvo of tho ficcrotary.ii 
lat an Imniirienl danj'cr exists, such represontii Live shall cloterminc Llie 
: the area (jf such mine uUroiH’,hout which the <luu^Gr cxints, and Ibrug i 
(lur requirinj’ the operator of such mine to cause all persons, except L 
ifcrrecl to in section lOA(c), to be withdrawn from, and to bo prohibltt 
•om ontcM'lnp,, such area imtiJ an authorized ropresentativo of the Socrc 
iterinlnc's that such Imminent danger and tho conditions or practices whi 
luscd such iinminont danger no longer exist. The issuance of an order i 
lis subsccLion sliali not preclude the issuance of a citation under sect 
•‘'i or the proposing of a penally under section 110.” 

' nection l.()A(a) of the Act reads in part as follows: 

"If, upon inspection or investigation, the Secretary or his author! 
q^resc’p.ta t Ive l)eliover. Litat an operator of a coal or other mine subject 
lin Act has violated tliLs Act, or any mandatory health or safety sLancla 
lie, order, or regulation promulgated pursuant to this Act, he shall, v 
‘asonahle promptness, Issue a citation to the operator. Each citation 
lall be in writing and sliall describe with particularity the nature of 
-olalion, including a reference to the provision of the Act, stuncUird, 
igulation, or order alleged to have been violated." 




an order ibHued uMuV * * * .IU7 til l.lil:; lUli' litr ,i 

faLUiro of rlio oporalor to comply with any n.itulai ory IumIHi ot 
safety stand.irds » all miners who are Idli'd dur lo surli oril.T 
siiall he fully coinpensated after all 1 n 1 1 ' rm; I I'd |),irli.;; air 
y.ivrn an opportunity for a p^ihlic Uoariny., v/UieU shall hr 
oxpedLCod In such casc?s, and alter such oi’di'r Is l liial, hv 
tlu‘ operator fur lost Lim* at their rep.ular fairs ul pay lot 
sucli as Lite miners are l<lled hy .siieh closing,, or lor 

i whlr.ltuycr is the lesser. 

Motiotis hy UMh'A for Summa ry Deci sion 

Ii\ notion:', fur r.vjnmary decision fllett heittre and tlurlup, lusiriiu',, 
LMWA arymui that i lie section 107(a) order and the sei-llttn lOA(a) eiiai 
became final upon the Respondents’ failure to eonte.sl Lheiii iindrf the | 
vh.ious ()f secLtuns U)7(c)(l) and 10f>(d) of the Act, r iv.pce 1 i v t' \ y . H 
fvtrtl’.er -.ya iuta I ned tluu since the Issues that c.onUl luive liei'ii lilii'ali 
in a contest of tills order and citation I neorpora laul all of the eitsru 
lasuerf Lit ue decided in a section 111 citmpensa L i on proeeial I nj; Ihose 1 
could not now he re) i L ip.ated (presunahly under the docArlnes ol ret. .) 
and colLiteral et.tuppel). The UMUA arjtucil that seel ion Ml llierrlorc 
il.ited a sunn. try decision, without Lite necessity of a heariii)’,, Ih.il em 
satlnn be paid to the idled miners lor .i full week. The DMWA ary, tied, 
n 1 1 ernat ive ly , that even if the isstie of whether the ojteialor lallrd 
comply with .1 "aiuiatory stand.ird survived the linalliy ol llie oialn a 
citaLion, once the Jiul^je made a determination (in rnlfiip, on Kesponden 
moLLun lor saminary decision tiiscussed, Infra), that the erdei- ai bar 
orly alle);ed a failure to comply witli the mandatory lusillh oi salnv ; 
dard there wcri' no further fnctnnl determinations to be iiiade and a mii 
decision sliould in any event he rendereil without a hisir i nj; . In ei lui 


57 .Section llf of tile Act provides in relev.int pai't as loliov./;.: 

”11' a coal or otlicr mine or area ol smih mine I .s closofl by an oii 
under * * * .‘.ection 107, nil miners workinp, durlnj; l.lie shill when sml 
was isvau'd wlu) .ire filled hy such order sltall he (‘ntilled, I'op.ai d 1 os;; i 
le.sult of any review of such order, to full (amipinisa L i on by i Ik- oiiorai 
their re};ul.ir rates of pay for the period they .ire Idled, Inil lor luii 
than tile lialance of such shift. If such onh'r Is not liTuihiaied prim 
the next working shift, all minors on that shift who are idlid by ;:oi-l 
sliall be eiultlod to full compensation hy the operator at tin'ir lei'.nl, 
of pay for the [lerlod they arc Idled, but for not. moi'e ih.tn A liours ol 
shift.” 


UIKIL LlIU ll L LtlJ. (J : . L L t H I IIIKICI HCLLLIJII ILL UL WIICLIICM LIUIL OKICL WclH 

for a "faflviro of ilin oporator to comply with any inandiiLory licalth or s 
sitandardji" nevert\iolosH survived Lhe flnalJty of the order, 'i'lie UHWA c 
Lliis arguiiKMiL by claiming' LluiL Llio Issue uiuler sectLon 111 of wliethcr L 
ope'raLor failed Lo comply with a mandatory standard is identical to an 
tial issiiic! that could have been litigated In a contest of the validity 
section U)‘'i(a) clLatlou. ilje UMWA argument eontlnucs tliat since tlie Re 
dents failed to contest tliat cLUatiou witliin 30 days of its issuance un 
sectLon 103(cl), that citation acul the Issues that could liave been raise 
a contest of that citation bociime final and were not subject Lo relitlg 
(again presumbab 1 y under the doctrines of £c^h j u ciica La and collateral c 
ill Llie c.oiapensa 1 1 on case before me. 

The UMWA arguments fail, however, on several grounds. Iwen assumi 
argueiulo, l.liaL the failure to timely contest tlic IU''i(a) citation c.ouLil 
serve Lo bar (hi; snhsei|nent litigation in a section 111 compensation ea 
of an issue lliat mi)-, lit properly have been determined in that jiroceeding 
it Is uudisputed that lu thin cane, the K)4(a) citatiou was In fact tlnuj 
clialienp.ed under the provisions of section i013(a) of Llic Act, i.o., wit 
30 days of notification to (lie operator of a proposed civil penalty. 1 
Is immaterial that Lhe operator did not also contest Lho citation wltlii 
30 days of Its receipt under tlie provisions of section .U)3(d) of the Ac 
In (‘Ither case, Lhe validity of the citation is properly at issue. Knc 
j^uel;; C’.orporat Lon v. UniU't^tary , 1 I'MHIIKC 2y9 (1079). Moreover, since L 
Issue of wlu'l.lier tlu! operator ha.s "faileil to comply wltli any mandatory 
health or safety standard,*’ is not a necessary issue to tlie dcteriulna 1 1 
of t;luj validity of a, section 107(a) Imminent danger wltlidrawal order, 
footnote 1, supra, it is apparent that there lias In fact lieen no prior 
de termi na t Ion of t lia t issue. 

In any event, I conclude that the litlj'ation in tills coin[)onsatlon 
of the issue of whether tlie operator has "failed Lo comply wlLli any mar 
Lory heaitli or safety standard" would not he barred by tbe doctrines of 
res |_n([U:ata or coilaternl estoppel even if both tlie lU/(a) order citul t 
LUA(a) citation had become final for failing to timely contest them und 
apiillcalile iirocedural or Jurisdictionnl rules. Under £es .judicata , onl 
final judguieiiL on the merits bars further claims by the parties or thei 
privies on the same cause of action. Alie n v. M cCiir ry , ^1^15 U.S. 958 
(198U). A Judgment on tlie merits is one based on tlie legal rights and 
lialiilities of the parties as distinguished from mere inattcrG of practi 
procedure, Jurisdiction or form. Fairmont Aluminum Company v. Commissi 
222 l'.2d 622 (^ith Clc. 1955), cert. don. , 350 U.S. 838, ro ll, den. , 352 


specific {ju.iraiU'ces that compensation way bo awa I'dod only ’‘ailo’ 
esLed parties are j'ivon an opj)ortiin I ty for a pnhlfo. hoar 1 a>'. . ” I 
comport with these statutory roquirenients , It is clear lhat that 
for a pul)llc hearin;’ must bo ronev/oti after the elaim ior oompi’iis 
filed wlieii the finality of the order and the (lucstloii ol whother- 
was issueti for .1 failure of tile operator to comply with a maiidal 
lias not lu.’en previouiily determined or wlum ono ol Lho rospoiulenl 
conpensation case has not previously hail ‘aiioU an opjior I un 1 1 y . I 
cases, ilie opportimity for a hearlnp, must iu'verl;h(*l ess lie j’,ranl< 
insofar as other issues In Llic compeusation claim remain uurecol 
order for tliat ripju to a pubLic liearfii}; to have any meaiiJnp,, IL 
clear that all material issues may be litlp,ai:ed at liiat hearlnp, 
the tssno of whether, as a factual matter, tlie order wa:i IsMuod 
failure to comply with a mandatory standard. 


Under Commission ilulc 64(b), a summary decision may be p.rai 
if the entire record, including Lite pleadings, deiK)sl Lions , ansv 
interrogatories, admissions, and affl<lavitH allows: (.1) that l:lu 
genuine. Issue as to any material fact, and (2) that the moving \ 
entitUvl to summary decision as n mntler of law." 29 C.b'.K. § 1 
Since, genuine issues of material fact remained for delerml nal; I oi 
compensation proceeding under section 111, tlio UMWA motion.'} for 
decision wore, and ace, properly denied. 

Motions by Re spondents for Summa r y Ooclaion a nd Ui. smissn.l 

In notions Cor summary decision and cHsinissal filed Ijy l.lie 
it was .irgiied tliat the citation incorporated in the order at l)ni 
been dismissed because it failed to cliargo any speciric violatii 
dents aripied, alternatively, that even if a violation of 1 he .sl< 
properly set forth, the slope plan itself was too amblj-uous to 1 

The mandatory standard licre cited, to wit, 30 C.F.K. § 77.1 
requires Lhat tlic operator adopt ami comply wicli a slopi;- or alia 
plan approved by tlie .MSMA Coal Mine Health iind .Safety IMiitriet I 
is here alleged that the operator failed In two ways to comply u 
approved slope plan. The first violation is alleged /w; follows; 

The slope face has entered a caved area of an .ibaiulonc 
coal mine and the ribs (sides) of the slope are loose and 
overhanging. The slope roof is brokc'n and uncomiolltlated 
shale and rosin-grouted rod.*j (6 feet long) ai'e .sole means o 


The second violation Is alleged as follows: 

The widtlj of t)jc slope was 18 feet instead of the 
rcciutred 10; however, the exact width could not be determined 
due to area being caved on both sides. 

In a bench dt^cision, th(‘ motions were denied as to tlie first allegnti 
granted as to tlic second. 1 found in tliat decision that the latter a 
tloiis indeed did not relate to any requirement oi the slope plan that 
in effect at tlie time of the purported violation and accordingly that 
citation did not charg.e any violation in tills regard. The slope plan 
initially approve<i by MSHA on October 3, 1979, included a series of 
onj;lnoerlng dravnnj's depicting the development of the slope tunnel, 
width of tlui tunnel is variously shown to be 9-1/2 and 10 feet. As p 
of that appi’oved plan, however, Uoyal also had submitted the foliowin 
exclunJou: , 

Tlie possiliility of intersecting an abandoned mine exists 
at Llie 2,U0U“fool level; however, data Is incomplete on the 
mine and as soon as It Is formulated, the plans of penetration 
will he. submitted. The plan will be s\ihmitted for approval 
and approval received before the slope reaches tlie 2,030-foot 
level. 

T eoiic Lude from that language that the operator's plan as api)roved by 
Octol)er 3, was not intended by cither party to govern Lite area of luc 
tlou wiLli llie sufipecLed abandoned mine at the 2,000-foot level. I fl 
in approving tlie pJan a« ttiibiiiittcd on October 1, 1979, HSllA agreed tc 
specific exclusion. <'«/ According to tlic evidence before mo, no subae 
modification to the slope plan regarding the width of the slope was c 
made. Thn.s there was no requirement In effect on the date of the vie 
alleged herein tliat the slope widths not exceed 10 feet upon intersec 
the abandoned mine. Accordingly, I cannot find that the first part o 
order at liar was issued for any Cnllure of the operator to have coinpJ 
with the cited mandatory standard. Tlic bencli decision granting a 
corresponding partial summary decision la therefore reaffirmed. Tlie 
tlon Is also correspondingly vacated In part. 

However, inasmuch as subsequent modifications to the slope plan 
cable to the slope intersection with the abandoned mine were submittc 


77 Tills conc-lusrion is further supported 'in that neither party could 
ably have expected that a 10-foot slope could have been maintained tli 
the abandoned mine. Wliile there may very well have been a violation 


slope Chroiu’U cne an.innonini inxui- wuj 

MS^b\ on lliy 13, 19H0. IncVmlrtl l.Ue fnlUwiiM’. pmv i s 1 nii:; : Uur ( 

plans to rontlnue his normal support pal l.LM'n. Ilowi'vor, I liry liav 
on site sVocL Uner plates aud stool rit)S wiiii:li ran ho used il : 
ditloas warrant*" Another rnKl i f ical. i on was siihmittod on flay h), 
approved by MbItA on June 2, That mtui i T i ca l I on lin-lmh-d II 

lan‘’,uai;o: "In .ire. is where roiJt coikI i. (. i oils diciali', a 10 (-A. Ai .i 

liner pl.ite will he usi-«l and will he eneasial wiili p.roiil in loiin 
sijp()urt ^.L rnc t nre." 


In spite o! tlieso .le.kiiow I ctij’ed provisions ol l lu’ slope pl.ai 
nevertheless eoiUend Lli.it Uicy diil not receive I he retjuisite no 
.il.le»jod violation. Al tlionj;h the lej',.il basis Idr the i i‘ mol Ion h. 
articnl.iteci, it is clear Lliat iioLu-es of vlolal.loiis eliarpa’d niuh 
and its I;npli;tnenLln,', refiula t lou.s luiisL c.oiuport: with eonsl 1 1 ut 1 on 
.inJ reijulatory retpi Ireir.enty . UlllmaLciy, the notice must uu-et 
rocluiremonts <iV .hie process of Ktw muler the b’iiLh Amendment to 
St.ites ConstUnilun. ConsLitiit Lona I due pvor.enn does not, howe 
.iny ^>peci'. ie lora or content for pleadlnp.v. an I <n\p, as the patJl 
.uloqvMte nntlcc. S. Kre sj'.o Company v. Id'/.d l.l.ili ( 

I'tdt b V. United Aircr.Ut Oorp., A9() I’. 2d u6!j (2nfl CIi. 19/1)* 
of tb.e Act requires tliat "each cUatUni sliai 1, lie in wrltl.np, and 
with par t i cu i ar i cy the nature of the vinlatLon, iiu'ludinj' a I’el 
provision of the Act, st.uKiard, rule, rcppiial: Lon, or order .illc 
been violated." Additional p.oncral rinpii roiiuniLs for notice .ii-i 
in the Koder.al Mine .Safety and Health Review Commission Riih'S n 
119 C.r.R. ^ J7t)0.33, which are virtually ideiiLii'aJ in pi'ovlsloi 
Admlnlstr.iLlvc l’roco<lure Act. 5 U.S.C. S '33''i(l)). '.)/ 


I observe lImc la meotlnp, the sc.atutory retin I remen i ;i l(ji n 
not necessary to describe the nature of the viol.itlon in any pa 
format su lojiq a?> It Is descrllnsl with "pa r t ten 1 a j; i ly . " Tlie d( 
nu.st, however, alford notice suiriclenl Lt) taiabli' the opeialdc 
erly advised so ih.iL corrections may he m.ide i.o in.snre ;.ali'ty ,i 
.iclequ.ue preparations for any poLentlai hearinp. on Llie in.illi-r. 


CoM'-Ussloi^ Rule dO C.K.R. § 2^1)0.33 reads as lollown; 

"Uxcept in expedited proceed i>ip,H , written notice ol the li 
nature of the luMtinq, the lej'al authority under which the hear 
lield, and tlic i.i.itturs of fact and l.iw assertial .slia I I [>e j-iveii t 
at least JU d.iys before the dale set for lii .t r i up. . " 
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su[)port iro ;3 solid ribs, the roof would only fall as a larger slab. Allen 
testified that bdward Stamper, Cowin's general superintendent, agreed at th( 
tine that an innlnent danger indeed existed. 

It was Alien's opinion that the operator was chargeable with gross ncg. 
gcnce because iho men continued to work in this obviously dangerous area 
without pro\)er roof support. He pointed out that a proper preshift examina- 
tion whicli was required to liave been made 90 minutes before the beginning 
of the sliitt, should have alerted the operator to those conditions. A stce 
plate liner was subsequently erected in the cited area and the citation and 
order were abated on June 18, 1980. 

Cowin's );cnordl superintendent, Edward Stamper, corroborated Allen's 
testimony in osseiuinl respects. Ho admitted that the slope had In fact 
encored tlie old nine workings early in the morning of the 5th during the 
"owl" shift .ind tiiat work continued 12 to 15 feet into the intersection by 
the time he arrived, 'dhen he arrived at the face, ho found the conditions 
so b.id that ho ordered the men to stop work and withdraw from the area. He 
based tills ileclslon on the fact that the left rib showed signs of caving on 
the top left Hide, tic admitted that no one should have been working in the 
old works, yet the "mucker" operator, as well as others, had been indeed wo 
Ing in this area. Significantly, Stamper also conceded that the rock con- 
ditions were so tind In the intersection chat even n 10-gauge Anneo tunnel 
liner was not sufficient for roof support. 

Under tlieso r Ircurastances, I have no difficulty in concluding that the 
provisions of tl\o slope plan, requiring more than roof bolting where roof 
conditions dictate, were violated. Since this condition constitutes a vio- 
lation of tlie mniulatory standard, the citation is accordingly affirmed. It 
also foll«)w.s tliat since the operator did fail to comply with the cited mand 
Lory -Standard, tlie withdrawal order was also Issued at least in part: for th, 
nonconpl i<»nco. Under tlie circumstances, all of the miners who were idled a 
a result of tliat order must be fully compensated by the operator for Llicir 
lost time at tlioir regular rate of pay for the lessor of 1 week or their 
actual lost time. Since the miners here were actually idled by the order 
from June 5 to June 18 clicy are entitled to pay for the time idled for 
1 week or 7 calendar days. 

/Amount of Compens a t ion 


The purpose of section 111 Is to provide limited compensation solely 
for regular pay lost because of the Issuance of an order designated in that 


i vvu njini. L,iL ly , cuu uij.ners ai e nou GnLltiea CO C 

‘usaLLon for hciug "Idled'’ on a SaUiirday nnd/or Sunday Calling within 
week, 7-(.tay, calendar period if indeed they did not customarily work ' 
Atvirdayn nnd/or Svnidayn ami there is no evidence to suggest that they 
ive worked on cither or both of those days but for the issuance of the 
L thd rawai order. 

Uespondents contend that the amount of compensation paid should al 
tfseU l)y any une!np,loyment compen.satioii received by tlie idled miners. 

V. Chillc l G in Co mp any, inc» , 3^1-0 U.S. 361, 30A (19^1), the Sup 
jurt uplield the N.h.R.U. decision refusing to deduct unemployment comp 
iLion benefits from an award oC back i»ay. The Court concluded that si 
■) consideration liad been given, nor should have boon given, to collate 
asses in framing, an order to reimburse employees for tlieir lost earnin 
inlfestly no consideration need be given to collateral benefits wliich 
jiployees may have received. The Court followed an earlier decision in 
lileh it held tliat stale unemployment compensation benefits were not 
aarnings" to l)e deducted from back pay. Se c N.h.R.B. v. Marshall Flel 
□tnpnny, 31?J LJ..S. 233, 233 (19A3). Several Commission judges have foil 
his rationale in tlcnying an tin<;mploytiicnt compensation benefit offset f. 
nck pay awards under section 110(a) of the federal Coal Mine Health an 
■ifcity Act of 1909 and section 103(c) of the 1977 Act, respectively. W 
lul Rinmiic^ v. ?h>n ft Conslrnctlon Coinpany, Inc. , 2 RKSHKC 2623 (1 

ratiley v. Belva Coal Company, 3 KMSIIRC 921 (1981), and Neal v. IJ . B . C 
om^ny , 3 RMfillKC AA3 (lyfll). The same rationale applies as well to co 
atlon awards under section 111 of the Act. Accordingly, I conclude Lh 
namployment coinponnatiou bcueCIts arc not "earnings" to be deducted fr 
II jiward of compensatory hack pay under section 111 of the Act. 

The DMWA claims that tiie miners are entitled to l2-percont intores 
lie compen.‘»a t ion owc’d. I find, however, tl^at in accordance with the Co 
ion dcci-sion in Peabody Coni Company v. Secretary et al. , 1 IMSIIRC 178 
1979), they are entitled to interest at the rale of 6 percent per aniiv 
rom tliG date the lost wages would ordinarily have been paid to the dat 
ompensatlon is actually paid. 

Ltorney’s Pecs 

The UMWA also requests an award of attorney’s fees incurred in obi 
ompensation in this case. There Is no authority for the award of attc 
ces in compensation cases under section 111 of the Act. The general i 
hat the clglit to recover such coats does not exist except by virtue of 
tatutory authority. Alcyeska Pipeline Service Company v. The Wlldernc 


t'enauv 


In dotcrnlnlni; cho amount of a civil penalty assessmniU, bccLlou 110(1 
requires cDnsiderat Ion of the following criteria: (1) the operator s hioLc 
oi uruvious viohitionu, (2) the appropriateness of such penalty to tlicj sL/.c 
tlio' business of the operator, (3) the effect on the operator’s ability to t 
tinue in business, (-'0 whether the operator was nej'.ligent, (5) the s-ravUy 
the violation, .ind (u) the demonstrated good faith of tlie operator In 
atLunptlnj; to artinwe rapid compliance after notification of the violation. 

The hoyal Coal Coapany is small in size but appears to liave a ratltcr 
significant history ut violations. There were 207 paid violations fittriluii 
to Huyal over tlio 2-yoar period prior to the issuance of the citation at b; 
I find that ho/al w.ns negligent in failing to maintain proper control of Ll 
slope construction even though the immediate control of the work was under 
l1u“ direction of Cowiii, an independent contractor. It was Royal that sul>“ 
mittod cho slo[)C construction plan for MSHA’s approval and the evidence sh' 
cb.at Cowin ofiictaLs maintained close contact with Royal's engineering sta 
particularly witti respect to the area of intersection with the abandoned 
nine. I .also find that the hazard presented by the liTadcquatoly supported 
roof .»nd riU'.i was scriovis and indeed presented au imminent danger of sorto 
injurii’s an<i vicath to the several miners working in that area. There i.s n 
disagrecncMiL th.ic abacemonL was appropriately made and that the iinpOGltion 
01 any pcn.ilty would not affect the operator’s ability to continue in bn»i 
no!5s. WUliln cilia fr.imowork, and considering that 1 am also finding Royal 
li.iblu lor signi 1 ic.’iiu conpcnt'atlon in the associated case, I find that a 
penalty ()f b'jiJO la appropriate. 


ORDER 


Dock ct No. khVA b() -uob~C 

Rospoiuloius .iro hereby ORDERED to pay to the minors designated l)clov/, 
within days of the date of this decision, the designated amounts 5/ plu 
interest at the rati? tjf b percent per annum from the date tlio wages would 
urdin.irily h.ivc lu’on paid to die date they are actually paid; 


'riiese amounts were derived from UMUA Exhibit N'o. 1, the accuracy of wh 
was stipulated at hearing. I observe that June 7, 198U, was a .Saturday an 
June H, .1 Sunday. It was also proffered at hearing, without disagrucMiicnt, 
Lliat the miners h.id worked 1 day during this 7-day period, presumably June 
on the day .and oviuung sliifts and June 10 on the "owl" slilft. 
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Appearances: Daniel V . Hedges, Esq., Appalachian Research and Defense 

I’uncl, Inc., CluirlesLon, West Virginia, for Complainant; 
I’rederick W. Adkins, Esq., Cline, McAfee and Adkins, 
Norton, Virginia, for Kcspondciic. 

IJuforc: vhidge MeLlck 

This case is before mo upon the compialnt filed by Gerald D. Boone ii 
tlie provisions of section i05(c)(3) of the I’cderal Mine Health and Safety 
of 1977, 30 U.S.C. § bUl ct sog ., the "Act" alleging that Mr. Boone was d 
charged by Llie Uobcl Coal Company (Rebel) in violation of section 105(c) ( 
of the Act. 1/ More specifically, Mr. Boone alleges that he was unlawful 
discharged becavisc lie refused to comply with an order to drive a haulage 
truck he claimed waf; in a ha:cardous condition. /\n evidentiary hearing wa 
held on Boone's complaint in Abingdon, Virginia, commencing April 28, 198 

Section 105(c)(1) of the Act provides In part as follows: 

No person slinll discharge * * * or cause to be dis- 
charged * * * any miner * * * in any coal * * * mine 
subject to tills Act * * * because of the exercise by 
such miner * * * on behalf of himself or others of any 
statutory rlglit afforded by this Act. 


T7” Wiire the complaint liercin alleges that it was filed pursuant to sect 
105(c)(2) of tile Act, it was obviously intended to have been filed under 
provisions of section 105(c)(3) of the Act in light of the fact that the 
Mine Safety and Health Administration (MSHA) had previously made a determ 
tion t!iat no violation of section 105(c) had occurred. I find this overs 

h /I Kn -f nr* nn a n n 1 1 nn n 1 - 


D3 (19B1). Since Lhore in no dlnpult: lu Ihls r.uu; l.hal Honiic w.i;; tllsclia 
or refustu}’ Lu drive the haulaj’.c trnek, Llie \)r i tic. I (lucst [on to In- dec 
s wUetUer that refusal was a proLccl.eil acLlvtl.y inuier scc.i (on l<)‘*(c)(l)« 
n rosolvlni^ Llinl qnesLlon, It; will also be necessary to <I i* I e i m I nc whcLlir 
C Llie Liine he rcTtisod Lo drive chat tnirk, be ciiLcrLa 1 iicii a }-oo<l I .! I Lh 
easonalilo belief that, it would have bc’cn ha/.ardons to j>erlt)riii ;iiich work, 
o bi nc 1 1 0 , sup rn. 

Acetn'dinj; to iSoone, lie ha<l lieen working', at; .a truck ilriver at the Kel 
oal No. 'I Strip Mine for alioitt a yt;ar l>et(ii‘e hi,*; <1 i.fa'liarp.e. On May ^.8, 

0 reported for work shortly before Ills 3 jdi.i 1 l . Durlnj', a rouilnu [ 

hilL inspection of his assippicd vehicle, the Kt). b Oat crpl liar hauiap.e 
ruck, he fouiul that the seat shock absorber and ttuislon nprliij'.s wiTt.’ brt 
nd that he was uii.ililo Lo adjust the scat tension* Hit c.oiiip 1 a i iird about t 
o Che second shift super in tendeiiL John bockh.i r I: , but; I.ocUliarl, told lilm 1 
rive the truck anyway. Hoone t;b(‘n did in fact drive one load about a 
uarcer mile up a liill and return. On that part of the Lrl[J that wan on 
oorly inalnLalnod secondary road, boone bit bis liead on Ulie cab rool and 
lis lc*jjs on the steering* wheel as he hmme.ed hi the neat. Ulieii he rel.uri 
,cs ap,ain cooiplainod to bockliart warninj* him that, hec.nunc of flic dclee.t hi 
ould not keep tlie truck vindor control, bockhart np.ain Innlrnc ted lioonc 

0 drlvo It but ap.roed to have a inocbai^lc also look at It. l.aliT, aroum 
;30 p.n., tncchauic. hno Urowulnp, Inspected the seat. Vlftoen iiilnulcs la' 
irownlng called to the repair simp for a replacement shock. There was nc 
n the shop so tlie oriflinai shock wa« re.vavlded (u place. Ikvoiic lait-r tes 
liQ scat but sLlU refused to drive the truck clalmlu}-, that (he i.eat had 
loun fixed. He allepjos that bo then requested l.oc.khart to ask i lu* I'lhu* 
nfety commiLteonian, Ron Chambers, to also cheek the seat, 

Hoone relatod the lui^^ards be perceived In drlvlnp, the true]; with ( lu 
;cat In the condition described. The driver could lose cmilrol it Ills lu 
lit Llie cab roof and couUI drive off the road, IL I*: uinUspulcd i.liai tiu 
'as no ben:i on one fii<lc of a steep .se(:t.Lou of that ro.iil where a ;'l)-loot 
Irop-off oxlstocl. On the other side of Liu* ro.-id, the hi'riit was only or 

1 feet high and Uie wheels of the truck v^cre abtuU. '> leet In d I .ime i e i* . 


Mine Safety and llealtli Administration (M8IIA) 
:xamined Llic subject truck on June 2, 1980, afL(*r 
-03(g)(U cDiiipiaint. y Adkins concluded that llu* 


liispec tor .1 1 * I ) c r siui 
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seat sliDck absorlu' 
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7 bndcr section lOKgXf) of the Act, MSHA is retpilred Lo make an Iiisml 
Ion pursuant to a complaint filed by a miner's ri’ju csciU.a t i v<* . 


ys spread apart. Go<lfrey showed Adkins the bruises on his upjjer thigli 
ich lie claimed had been caused by his legs being jammed into the steer 
eel. Concluding that a dangerous condition existed which could result 
e loss of vehicle control, Adkins '*red tagged" the truck and issued an 
dcr withdrawing it from service until repairs could be made. Tlie cond 
on was abated after the shock was replaced aiui on June 4, the withdraw 
der was removed. 

by agreement of tlie parties, a transcript of the testimony of Loss 
dfrey taken from proceedings before the West Virginia Coal Mine Safety 
ard of Appeals was admitted into evidence in lieu of Hr. Godfrey's 
poarance. C.'odfrcy there testified that on Tuesday the 27tli (jircsumabl 
May 1980), ho was driving the subject truck on the 7 to 3 day shift, 
cording to (Jodfroy, the seat kept bouncing him, forcing his legs again 
c steering wlicel. Eventually, he raised his left log onto the dashhoa 
r relief. On the following Wednesday or Thursday, the seat was even w 
was not working at all. he complained to his supervisor, Hurt Wilson 
at his back was hurting from the defective scat and that lie was unable 
ive wltli Lliu steering wheel hitting his legs. Godfrey nevertheless co 
uued to drive It. The following Friday morning, Godfrey hoard that lio 
d l)cen fired for refusing to drive tlic truck. He claimed that upon l\e 
g tills lie decided he would not refuse to drive for fear that he would 
rod too. He testified that his bruised logs continued to hit the whoo 
d his head continued to hie the cab roof. There was only a A- to 5~j.n 
oarance from the top of his liead to the cab coiling and the scat was 
uncing him about a foot. The truck had still not been repaired by the 
llowing Monday and Godfrey too finally refused to drive it. 

John Lockhart, a.ssistant mine suporlntendent, testified that on May 
one did ijidoed ooniplnln about the scat. He assigned boone to other wo 
ile a mechanic checked the scat. Tlie shock absorber bracket was rewel 
conceded that ilobnc tliereafter checked the seat by bouncing in it and 
fused to test drive the truck claiming that the seat had not been itnpr 
cldiart had Terry Phillips, the cqui])mcnt superintendent, and Loo Brown 
mechanic, also check the scat. According to Lockhart, neither complni 
any problems, although no one actually drove the truck. After consul 
th Mine Superintendent McGaffcy, Lockhart presented lioone with an ulti 
drive the truck or he fired, Boone continued his refusal and Lockhar 
red liim. 

Equipment s\iper intenden t Terry Phillips testified that ho checked t 
at after browning liad welded the bracket. The seat was "way out of ad 
nt," and although it liacl no "bounce," it was "okay" to Phillips. He a 
stifled that he had overheard Browning call on the radio to the supply 
op for a new sliock absorber but was uncertain when this call was made. 


estnblished by a prcponcierance of the evidence that he cingaj'od in a pri>Vi'c 
activity by refusing to drive the No. 5 Caterpillar liaulagt? Iruck. In Lh! 
regard, 1 accept Iloone’s credible and amply corroborated lentimony rof-ardli 
the nature of the hazard as it existed on lUiy 28. 1 find llvaL liuloed then 
was then a defect in the shock, absorber causing the sent to bounce, the drl 
excessively. Under the circumstances, 1 find that the driver could utrike 
his head on the cab roof or his feet could leave tlie controL i)c'(lal:; and lu* 
could thereby lose control of the vehicle. If he .sliouJc! lose control, Liu* 
was a clear and present danger of the vehicle driving oi l; the roadway and 
overturning thereby re.sulting in fatal injuries. Boone's testimony In Llii 
regard is amply corroborated by the testimony of Loss (.‘odircy and ol the 
two MSlb\ inspector.';. While the MSlbi inspcctloii occurred 5 day;; alter Boon 
initial complaint and discliarge on May 28, it is conceded that i\o alteratl 
had been made to tlie seat during the interim. Both inspectors saw boss 
Godfrey bouncing excessively in the scat as he drove the truck and consid- 
ered the condition hazardous. Inspector Adkins accordingly "red tagged" 
the truck and ordered it removed from service until repairs could he made. 
Indeed, Boone's testimony Is even corroborated by tlie operator's own wit- 
nesses. Equipment Superintendent Phillips admitted that the meclianic luul 
requested a new shock absorber to replace the one Boone complained of. It 
is also undisputed that since a replacement was not available, the bracket 
had been rewelded. Finally, Phillips admitted that even after that rcwcld 
the sent was not normal. With Boone's testimony, credible in it.self, ao 
thoroughly corroborated, I can accord but little weiglit to tlie seif-aervii 
unsupported conclusions of Lockhart and McGoffcy that they saw nothing wre 
with the sent and that It posed no safety hazard whatsoever. 

Rebel argues, alternatively, that even if, as a matter of fact, tiuuu 
was a hazard, Boone did not articulate to them the precise nature, uf any 
particular hazard and that such an articulation is a prerequisite utuler ui 
cion 105(c)(1). I find no such requirement, however, in the langu.ij’^e of t 
Act. In any event, I note that while Boone may not have art icu lal cd to ml 
management all of the safety hazards described at hearing, it Is clear tha 
he described the deficiency in the seat with sufficient clarity .so that nia 
agement was placed on notice of the potential safety hazard;;. liuh'od, Mlii 
Superintendent Lockhart conceded that Boone told him that he wa;; bouiu;!;!)' 
in the seat to such an extent that his head was striking the cal) celling. 
That he failed to recognize, or refused to recognize, tlic obviou.s aafety 
hazard under the circumstances is iroraatGrial. 


Rebel also argues that Boone failed to request the mine safety enmml 
man to examine the alleged defect in accordance witli tlie colJectlve harga, 
agreement and that that failure Is fatal to his coinplalnt. The parties d, 
agree as to whether Boone actually did make such a request. In any event 
Commission has made it clear in the Pasula decision, Lliat such provisions 


noss of his bolieC is s\»pportcd by the ovldencG that after \iis initial c 
plaint about tlie .seat coiuiltlon, the operator's mechanic, Leo Brovsrning, 
requested a new shock ab‘?orber and, after finding that none was availabl 
merely reweldcd the old fjliock bracket, 'lliis evidence is furtlier buttres 
by the testimony of truck driver Godfrey and of the MSIIA inspectors who 
found the seat condition so hazardous that they ordered the truck withdr 
from service. 


Kebel also suggests that Boone may have been acting vindictively an 
bad faith because he had earlier that morniiig received a warning about a 
vious unexcused aliseuce. Both parties admit, however, that althougli Boo 
could have, tlien hueu properly discharged because of his imexcuscd absenc 
he was not. Under tliese c t rciunstanccs , I find it more reasonable to con 
that Boone would, if anytlUng, have been grateful to the operator for ha 
retaiiK'd liJm and not vindictive for having merely been warned about his 
unexcused aljsencc. Within this framevi^ork, I conclude that Boone did ind 
entertain a good faith rcas(>nal)le belief of the hazardous nature of tlie 
dltlou. j^obinette, supra . I find it tliereforc unnecessary to determine 
whether or iu7t he actually requested that the safety chairman examine th 
condition. 

Uel)cl next contends that tlic decision of the West Virginia Coal Min 
Safety lioard of A|)poal..s doriylng Boone's dlscriniinatlon complaint filed ii 
West Virginia law and the decision of an arbitrator denying Boone's 
grievance under the collective bargaining agreement should be given grea 
if not controlling, vjt’.igl\t l\orcln. Umlcr f asula , the weight to be given 
arl;ltral findings is to be controlled by several factors Including the 
cong.ruence of the statutory or contractual provisions governing those pr 
ceedlngs and tluj provisions of the federal law, the degree of procedural 
fairness ii\ the other forums, the adequacy of the record of those procce 
IngjS, anil the special com|3Gtcnce of tlie particular decision maker. I fi 
these criteria to be also relevant in determining the weight to be accor 
the decision of tlie West Virginia Coal Mine Safety Board of Appeals' dec 
Sion. B radley v. Belva Coal Company , 3 FMSHRC 921, petition for review 
granted May 19111. Applying these criteria to the Board decision, I find 
Lhat~i”cnnnot give It any weight. 1 have before me only the final summa 
decision of the Board Itself. The reasoning of the Board In support of 
decision and tlie transcript of those proceedings have not been made aval 
able. Moroovur, Rebel has failed to cite even the statutory authority oi 
criteria under whlcli that decision was made. V Finally, even assuming 


37 Fresumnbly, the State proceedings were brought under section 22-1 21 
the West Virginia Code. The provisions of that section, set forth belo^ 


hazardous work. There is no such requirement in the Act and proceeciinj’H 
under tlie Act are not controlled by any collective barj;ainiiig agreement. 
Pasula, supra. Tluis , while the arbitrator's decision may very well have 
been correct under chat agreement, it is of no import to the case before 
me. The arbitrator's decision in P asula was rejected by the Commission 
under essentially tlie same factual sotting. See Pasula at p. 2796. 

Under all tlic c i rc lunstances , I conclude that boone was indeed cngagii 
in an activity protected under section I05(c)(i) in refusing to operate t 
No. 5 Cciterpiilar truck on fkiy 28, 1980. Since Boone was admittedly dis- 
cliarged solely ior his refusal to operate the truck, it follows that his 
discharge was solely motivated by his protected activity. I therefore fi 
chat Boone was discharged in violation of section 1013Cc)(l) of the Act. 


ORDER 


The parties are directed to consult and seek to stipulate as to the 
specific damages resulting from the discharge of GeraldjD. Boone found 
unlawful in these proceedings and to report to me in wiy ting on or before 
July 10, 19B1, the results of such consultations. 


\ Aaa^' 



G<Yy Mo.lick 
Aaminist-ratlvo LawXjudgo 


fn. 3 Ccontlnued) Ij 

relevant jjart, are not congruent with those ot section 101(c), particular 
as tlie Kedernl law has been interpreted in Pasula . Since the criteria to 
finding unlawful discrimination under the State law is m\ch more limited 
scope, and the statute does not on its face cover the factual situation p 
seated in this case, die decision of tlie State Board denying Boone's clai 
of discrimination under cluit law should be entitled to no weight in tills 


case . 

"(a) lio person shall discharge or in any other way discriminate aga 
or cause to be dlscliarged or discriminated against any miner or any autlio 
representative of miners by reason of the fact that lie believes or knows 
such miner or representative (1) has notified the Director [of the West V 
Department of Mines], his authorized representative, or an operator, dire 
or indirectly, of any alleged violation or danger, (2) has filed, institu 
or caused tu be filed or institxited .any proceeding under this law, or (1) 
testified or is about to testify in any proceeding resulting from the adn 
tration or enforcement of the provisions of this law. No miner or veprof 
tativc shall bo discharged or in any other t«;ay discriminated against or 
caused to be discriminated against because a miner or representative has 
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Chief Administrative Law Judge Broderick 


STATEMENT OF THE CASE 

On April 7, 1981, the Commission remanded this case fo 
a determination as to which of the violations found to have 
occurred were of such a nature as could significantly and 
substantially contribute to the cause and effect of a mine 
safety or health hazard. The determination that the viola- 
tions occurred and the amount of the penalties assessed are 
no longer issues in this proceeding. 

Commission review was not sought concerning my finding 
on citations No. 288721 and 288722. Consequently, these ar 
not before me on remand. 

Following remand, both parties have filed briefs set-^ 
ting forth their positions on the issues of fact and law. - 
Based on their arguments and on my review of the record, I 
make the following decision. 


Appearances ; 


Before: 


Docket No. VINC 79-154-PN 
A.C. No. 20-00044-05001 

Alpena Stone Quarry and 
Mill 


~ The United Mine Workers of America sought party status 
on May 6, 1981. I denied the motion to intervene. On 
review, my order was affirmed bv the Commission. Leave to 


The Secretary concedes that citations No. 288294, 
288295, 288298, and 288567 are not significant and sub- 
stantial violations, under the Commission standard. Base 
on the inspector's testimony, I agree and so find. 

COMMISSION STANDARD 

The Commission laid down the following test to detei 
mine whether a violation is "significant and substantial' 
"based upon the particular facts surrounding the violatic 
there exists a reasonable likelihood that the hazard con- 
tributed to will result in an injury of a reasonably seri 
nature." 3 FMSHRC at 825. The Commission criticized the 
"mechanical approach" followed by MSIIA and stated that "t 
inspector's independent judgment" in making significant e 
substantial findings "should not be circumvented," Findi 
that a violation is significant and substantial arc irapoi 
tant in that they may result in withdrawal orders under 
section 104(d) because of an operator's unwarrantable fai 
ure to comply, or under section 104(e) if they are part c 
pattern of violations. 

The Commission's test has two aspects; the probabil 
of resulting injury, and the seriousness of resulting in: 
The Commission gave special weight to the judgment of the 
Inspector. 


CITATION 288296 


This citation charged that an electrical junction be 
was not covered by a plate, in violation of 30 CFR 56.12- 
The injury which might result is electrical shock to an 
employee coming in contact with the box. This is an inji 
of a reasonably serious nature. However, the box was 
located at the end of a walkway and, according to the 
inspector's statement, the occurrence of an injury was 
improbable because the only employees who would be in the 
area were maintenance and repair personnel who would de- 
energize the equipment before working on it. Therefore, 
find there was not a reasonable likelihood that an injury 
would occur, and despite my previous finding that the vie 
lation was serious, I now conclude that it was not signi- 
ficant and substantial. 


£> a. i i-cay c / — ^ - , 

or 40 feet below. This obviously would cause an injury of 
reasonably serious nature. Though the walkway was infre- 
quently used, it was a walkway and there was a reasonable 
likelihood that the hazard would result in injury to an 
employee using tlie walkv/ay. The walkway was out of doors 
and the elements added to the likelihood of injury. The 
violation was significant and substantial. 

CITATION 288826 


This citation charges a violation of 30 CFR 56.12-34 
failing to provide a guard for a light bulb located over a 
table saw in the carpenter’s shop. The likelihood of an 
injury was slight, and any injury occurring would not be 
reasonably serious. Therefore, the violation was not sig- 
nificant and substantial. 


CITATION 288566 

This citation was issued for an accumulation of debr; 
on a walkway next to a conveyor belt in violation of 30 Cl 
56.11-1. This violation is similar to the one described ; 
Citation No. 288297. The difference is that the walkway 
here is about 10 feet off the ground. I find that there : 
a reasonable likelihood that the hazard (a fall) would 
result in injury of a reasonably serious nature. The vio- 
lation was significant and substantial. 

CITATION 288827 


This citation was issued because valves on oxygen anc 
acetelyne tanks were left open while the tanks were not ii 
use in violation of 30 CFR 56.4-33. There were sources oJ 
ignition in the area which could result in an explosion ai 
serious injury. Whether the evidence shows a reasonable 
likelihood of an explosion is more difficult. The inspec- 
tor’s statement indicates that the probability of an explc 
sion was slight unless a hose began to leak or the tanks 
were upset. No leaks were found. On the other hand, the 
inspector testified that leaving the valves open when not 
use was a dangerous practice, and that an accident v;as noi 
unlikely. I conclude on the basis of the entire record tl 
there was a reasonable likelihood that a serious injury 
would result from the violation. Therefore, the violatioi 
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U.S, Department of Labor, Nashville, Tennessee, for 
Petitioner; 

John M. Stephens, Esq., Stephens, Combs and Page, 
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Before: Judge Mellck 

These consolidated cases are before me upon petitions for assessment 
civil penalties under section 110(a) of the Federal Mine Safety and HeaUl 
Act of 1977, 30 U.S.C. § 810 ^ , the "Act," alleging violations of 

liealth and safety regulations. The general issue is whether Respondent h: 
violated the cited regulations and, if so, the appropriate civil ponaltle; 
to be assessed. An evidentiary hearing was held in Prestonburg, Kentucky 
on March 17, 1981, At that hearing, the parties filed a motion to settle 
all but one of the citations in these cases, which, with the exception of 
one citation, was approved. The latter citation was vacated and an evi- 
dentiary hearing was held as to the remaining citation. Evidence was sub- 
mitted at hearing under section llO(i) of the Act regarding the criteria 
for determining the amount of penalty. Tliis evidence was considered in 
reaching the penalty amounts approved herein. 


Contested Citation: Docket No. KENT 80-313 

Citation No. 72^i330, as amended at hearing, purports to charge a vio' 
tion of the mandatory standard at 30 C.F.R. § 77.205(d). That standard p' 
vides as follows: "Regularly used travclways shall be sanded, salted, or 
cleared of snow and Icc as soon as practicable.” More specifically, the 


oisLurc cis ctuu cUiLeL'ij'ea Dy tiie operator, in the traveiway loading rrom i 
ino parking lot to the batlihousc. It is not questioned that the minors r( 
arly traveicci tills route. Tackett estimated tlint 99 percent of tlie parkii 
ot Ltsuilf wa.s also covered with this substance. This too is not disputed 
lie operator. Tackett admitted, however, that he never determined how lonj 
hose conditions had existed nor when the area had last been cleaned up, 
ackett could not even state when it liad last snowed and could only guess 
ow long the ice had been there. Ho estimated that the ice could have beci 
emovod in 3 or hours and he actually gave the operator 4 and 1/?. hours i 
01111)1 etc the removal. 

Accord Inj' to the stipulated testimony of mine official Bill Wooten, 1 
ad snowed the day before the citation was Issued and that snow had been 
leared off the parking lot by a front-end loader. Admittedly, however, a 
osldiie of frox.en moisture remained at the time the citation was Issued. 

Within Lhlfi framework of evidence, it Is apparent that indeed there 
ns "froxen moisture" (ico) on the employee parking lot and traveiway to t;l 
mpLoyec hathhouac. The Issue to be resolved tlien is wlicLber that substani 
ad huun cleared "as soon as practicable." In order to make a detcrmlnatl 
C whether the. operator failed to clear the Ice lierc at issue within that 
Jnie frame necessarily requires knowledge of wlion tiiat ice first existed, 
o uuamh Iguoiui avldencG has been presented to establish that fact and thor 
ore MSIIA )iaa nut established an essential clement of proof that the stan- 
ard at 30 C.F.U. § 77.203(d) has been violated. Accordingly, the cltatlo 
s vacated. 

lotion f o r Approv al of Settlement 
* ket No. KKNT b O-312 

Proposals for penalties were first submitted in this case for five cl 
ions. At liearlng, It was represented by MSUA that Citation No. 99'^7i7a h 
Gcn erroneously included in its petition inasmuch as that citation 


7~r~obscrvo~tirat the citation, as amended, failed to allege that the clL 
'ravelway was not sanded, salted, or cleared of snow and ice "as soon as 
>racticable" — an essential allegation to establishing a violation of sectl 
7.205(cl). The operator did not claim that it was prejudiced in this rega 
lowever, and such a technical defect under the circumstances is not suffic 
o warrant dismissal. Secretary v. Ralph Foster and Sons , 3 FMSHRC (Ikiy 1 
.981). 




t hpse citations aiieceu uuiy undu - * 

received by Che MSlb\ office, it is apparent that tliey did not propoily 
charge n violation of the standard cited. MSHA conceded, moreover, that 
its evidence would not support the violations alleged. Accordtugly , 
counsel for moved to vacate the citations- Under the c irciimn taiices , 

I approve t)ie notion and vacate those citations. 


Citation N’o. 713638 alleges a violation of the standard at 30 
§ 75.400. That standard provides as follows: "Coal dust, includinj^ 1 ,ont 
cool dust deposited on rock-dusted surfaces, loose coal, and otlier combus- 
tible materials, shall be cleaned up and not be permitted to accumulnto in 
active workings, or on electric equipment therein." While HSHA moved for 
approval of a 50-percent reduction in the initially proposed penalty of 
$130, It conceded that it had no evidence to support a finding that tl^e 
cited materials were indeed "combustible." Those allegedly "combustible 
matorials consisted of soda pop cans, empty hydraulic fluid cans, and 
apparently some sandwich wrappers the exact nature and quantity of wlilch 
no one could recall. Under the circumstances, I find insufficient evi- 
dence t\\ai "combustiblo materials" were "persutcted to accumul.ate in acti\i 
workings of the mine. Within the framework of the Commission decision in 
Secretary v. Co-Op Min in g Compan y, 2 FMSHRC 3475 (1980), I cannot accept t 
^Tt^pos^ed se L 1 1 cmen t ■ Since MSHA'conccded that it could not produce tills 
critical evidence even at hearing, 1 vacate the citation. 


Citation No. 717362 alleges a violation of the standard at 30 C.l-’.R. 

§ 7U.10U(b). Tlie parties propo5;e a settlement for $60 as Initially assesf 
It is undisputed that tlie respirable dust concentration was in fact groati 
than allowed by the cited standard in effect at the time the citation was 
issued. Tlie sampling revealed a concentration of 2.1 milligrams of rcapi- 
ruble dust per cubic meter of air, whereas the standard tlicn rcqiiired thai 
exposure be limited to 2.0 milligrams of respirable dust per cubic meter 
of air. The operator had no history of this type of violation and had no 
means of obtaining anil testing dust samples on its ovm. Under the circutn- 
stances, 1 find that the proposed settlement is appropriate. 


B. Docket No. KENT 80-313 


Citation No. 724334 alleges a violation of the standard at 30 C.i’.R. 

§ 75.1003(c). That standard requires that trolley wires and trolley feodi 
wires be guarded adequately at mantrlp stations. The parties propose a r> 
tion in penalty from $98 to $49 because the hax.ird was in actuality not ai 
serious as first thought. The subject trolley wire was on the far side o 
the mantrlp against the rib in an area in which miners would not ordtnari 


ce Liie wire was only iroin j and ill Co b tcot ciDove lioor ievci and couici 
o c.uisoil (IcaLlj by electrocution upon contact, tlicre was indeed a poLcnitia 
iour. lia/ard. Under tiic circumstances, I find \;Uat tiie i)roposod settlcmen 
a ppropria te. 


ORUKR 


kot _ No ■ KUN'L’ dU -31 2 

CitatLon Nos. 992717:1, 99271'J8, 99272J1, an<l 71.'ir)38 arc VACATKb. The 
lie Coal Mining' Company is ORDEUKI) to pay a penalty nC $6t) within 30 days 
tlio date oi this decision for tlie violation inulcr Citalion No. 717302. 


ket No. Kl'INT «()-3i3 


CitatLon No. 72^*330 is VACATED. The Eosl Ic Coal Mining Company Is 
iKREI) to pay a penalty of $'»9 within 30 days of the ik)ite of tills decision 
• the victiatlon under Citation No. 72A33''i. 


irtlniLion: 
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lietore: Administrative Law Judge SteCfcy 


Pursuant to a notice of hearing issued March 12, 1981, a heat 
above-cntitlod proceeding was held on May 7, 1981, In Prestonsburj 
under section 105(d) of the Federal Mine Safety and Health Act of 
30 U.S.C. § 815(d). 


After the parties had completed their presentations of evldei 
rendered the bench decision which is reproduced below (Tr. 98-105; 


This hearing involves a Proposal for Assessment of Civi: 
filed on September 8, 1980, in Docket No. KENT 80-330 by the 
of Labor seeking to have a civil penalty assessed for an a]l< 
lation of 30 C.F.R. § 75.1701 by South East Coal Company. 

In a civil penalty proceeding, the issues are whether a 
a mandatory health or safety standard occurred and, if so, wi 
should be assessed, based on the six criteria set forth in st 
of the Federal Mine Safety and Health Act of 1977. 


I shall make some findings of fact on which my decision 
baaed. 

1. On June 19, 1980, Inspector Cecil Davis went to tin 
Mine of South Fast Coal Company and made an inspection of tin 
during which he wrote Citation No. 720883, alleging a violat. 
section 75.1701. His citation stated that "two places have 1 
advanced to within about 60 feet of an abandoned inaccessibl< 
of an adjacent mine in the 001-0 underground working section 
boreholes were not being drilled." 


sliowcd LhaL scvt;ra.I inonLhs p rior to .June 19, whon Citation No. 720883 
was writcc'ii, Lite A'o. 8 fliuo had cut into the Sin.i th-Clkhorn Mino in 
v;liat in relcrn-cl to in this ease as the first right section, and also 
i.n tlu' second riglit section. 

• I’kt' t(!Stimony of Mr. Holbrook, wljo was t'ne foreman on the 
niglit shift in the No. 8 Mine, indicated that horoiioles had b(.‘on drill 
hcjfore tlio company penetrated the Smitli-Klkiiorn Mine which is ad;jncc;nt 
to the No. 8 Mine. At tluj Lime those boreholes v/ere drilled, some 
water was eneountered 18 inches from the roof, and a war; iu- 

stnlleil and the water wsrs pumped out oi the Sm i tl»-lil kliorn Mine; tlircnigh 
till'! boreliol.es, and the water tiicn v^?as pumped farther to tlie outside of 
tlie miiu'. After the water \jns cleared out, and other leasts were made 
to make sure that it was safe to do so, the conijiany mined into the 
Sm i tli-Klkhorn , the adjacent mine, and through those hole.s did inspoc- 
tion.s. Those holc.'.s, as 1 recall, were 10 feet by 5 feet in size. 
Respondent tliereaftcr treated tlic Smith-Kikhorn Mino as a i)arL of its 
No. 8 Miiu', and began to vontilntc it, and Mr. Holbrook made trip.s clc 
arouiid beliind and to l)jo shh‘ of the first right and second right sec- 
Linus where the original ()laccs had been cut through into the 8mith- 
HlJdiarn Mine. 

Nr. llo.l.hrook testified that he went to tlie place toward whlc 
they lKT’,nn to cut a room and inspected the adjacent mine, which had he 
(iiade a part of the No. 8 Mine, at least twice a week, for hazardous 
conditions, and he states that no hnzardon.s conditLons oxLsted, oitlier 
in the form of methane or lack of oxygon or water. 

A. 'L'lie situation which prevailed on June 19, 1980, v.'licn Inspect 
Davis wrote Citation No. 720883 uas that respondent's men were ad- 
vancing two rooms to the left of the second right section, and it was 
tlie opinion of respondent's management at that time that they were ad- 
vancing toward a part of their own mine which, under section 75.1701 
would he eonslderecl "abandoned areas" In the mine, moaning cl\e No. 8 
Mine. Therefore, it was their contention that they were entitled to 
advance to witiiin 50 feet of the abandoned portion under the first par 
of section 75.1701 before they had to drill test boreholes. 

5. The inspector, in his testimony, stated that he believed the 
company had violated section 75.1701 because they were "within 200 fee 
of any other abandoned areas of the mine which cannot be inspected and 
which mny contain dangerous accumulations of water or gas." That is a 
portion of section 75.1701. When It was pointed out to the inspector 
that the testimony Indicated that the room which had been advanced was 
not an "other abandoned area", but was really In the No. 8 Mine, the 


anv other abandoned areas o£ the mine wliich cannot be inspected 
and v.'hich may contain dangerous accumulations of water or gas, 
or within 200 feet of any workings of an adjacent mine, a borelioie 
or boreholes sliall be drilled to a distance of at least 20 feet 
in advance of the working Face of such v;orking place and shall 
be continually maintained to a distance of at least 10 feet in 
advance of the advancing working face." 

Tliure are other provisions in that section but they have to do with 
Llie manner in which horelioles I'.’ill be made, and not with whothc-'r there 
is a necessity that they be drilled. 

It so happens that the testimony shows that the inspector who wrote 
Citation No. 720883 relied on a certified map to determine that tlie com- 
pany was cutting to within 60 feet of "an abandoned inaccessible area , 
ns he referred to it in his citation, so that the first part of the sec- 
tion has been satisfied in that the company was relying on certified maps 
«Tnd the inspector was relying on certified maps for the purpose of deter- 
mining how close they were to an abandoned area in the mine. The testimonj 
in this case .shows chat if a company does cut into an abandoned mine, whicl 
it did In this case, and makes that abandoned mine a part of its own mi.ne 
bv commencing a ventilation system in the abandoned mine and also by makinf 
inspections !n the adjacent mine, then It is considered to be the company'; 
mine that is then being actively worked. Therefore, it would seem that 
respondent was correct In arguing that at the time the inspector wrote 
Citcition No. 720883, tlic company was entitled to cut to within 50 foot of 
the abandoned area before it had to drill boreholes. 

The inspector's belief that the company had violated the: second 
portion of section 75.1701 was based on language in his citation to the efi 
tliat the company was within "60 feet of an abandoned inaccessible area of i 
adjacent mliic". The testimony in this case shows that the company was not 
within 60 feet of "an abandoned inaccessible area of an adjacent inino". 'Lj 
inspector showed, by his more precise evaluation of Exhibit A in this case 
which was made after there had been further mining and which was not avail- 
able to him at tlje time he icrote the citation, that the place to which the; 
had progressed at the time he wrote tlic citation was actually 100 feet froi 
tlie mine which he referred to as abandoned and inaccessll^le. 

The inspector, of course, wa.s without the testimony of Mr. Holbrook 
in this case because Mr. Holbrook testified in this case that the area 
toward which they were mining i^as not abandoned and inaccessible in the 
sense chat those terms are used in section 75.1701 because tliat area was 
being ventilated and was being inspected by Ur. Holbrook at least twice a 
week. So, it was not inaccessible, and it is not abandoned in tlie sense 
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s<‘Ction 75. .1.701 v;as proven. 

Wow, 1 am aware that the Comiaission har. said i.n many cases tliai 
rep, Lilat ions are to ho interpreted in the manner iv-hi.ch will bo (.he m 
likc.l.y to prevent accidents and in^iurl.cs and the Oonmis.siou has ver' 
recently so ruled in Secretary of Labor v. Ideal Ind us tries, Ceme nt' 
1) Lv I si on . 3 IMSIIKC 8A3 (1931). In that catje, the Commissi.on interpi 
a sccticm so as to require a company to correct equipment Ijclore it 
even put in an area v/ncre it might bo used, if it's defoctlvo in an', 
ovc'u Lf Llie ef[uipment has not been used at the time that it is exami 
by an jnsqiector. The Commission j;aid in ciiat case that tijc primary 
of tile Act is to prevent accidents; that an in terprcLat i on should be 
given to any regulations which would bring about safety ami advance 
in the mines. 

The intorin-etation that I place on thi.s section is not as stric 
interpretation as the inspector gave it, hut I believe that the fact 
this case su|)port my finding because the inspector did not have in I 
possession tlie facts whicli have boc'U introduced in tli.Ls case. \Tncn 
inspector wrote Citation 720883, he did think that tlic company was ;; 
p.ressing toward an abandoned iiuaccessibl e area when, In fact, that v 
the case. Tlie area to\-.’arcl which the company was advancing had Ijcon 
specLed, and was known not to have any ha;'ardou.s cond.ition.s in It, ^ 
company was relying on certified maps and the foreman v;ho testified 
today said Lliat he liad made the determination that he was not wltliLn 
50 feet of the abandoned area, If It can be called that, and thorefe 
tliat lie did hot Cool that he had to drill horeholes. The testimony 
this case sliow.s that be was, in fact, not within 50 feet of the otlic 
area, and therefore tliere simply arc not facts In this case to suppe 
requirement that borelioles should have been drilled under the second 
provisions of section 75.1701. 

After 1 received tlie transcript in this proceeding, I was reminded t 
tinsel Cor the Secretary had taken the position at the hearing that he d 
t iviish to file a posthearing brief and that he would "just stand on the 
stiiiiony that has been provided to the judge" (Tr, 95). If the Sccretar 
Duld decide to file a petition for discretionary review, section 113(d) 
)(.lli) of the Act provides that "[e]xcept for good cause shown, no assi 
nt of error by any party shall rely on any <iuestion of fact or .lav; upon 
ich the administrative law judge had not been afforded an opportunity t 
ss." The Secretary's position before roc was so broad that he could arg 
/thing before the Commission and contend that I had had an opportunity 
3S upon it. My bench decision did not discus.s the unusual circumstance 
dcr which Citation No. 720883 was issued. If a petition for discretion 
/iew should be filed, the Commission may well wish that I had explained 


also personally inspectied the abandoned area toward winch they were aciv.mc. ■ 
and kneu’ that it did not contain any dangerous accumulationfj of gas or wate 
or air devoid of oxygen (Tr. 74-76; 85). Ncvertlioless, someone reported tli 
matter to MSHA (Tr. 90) and an inspector named Carlos Smitli came to tlie min 
on the niglit of June 18. 1980 (Tr. 68; 79-80; 85). After inspect ing the mi 
Inspector Smith advised Mv. Holbrook .and other personnel at the mine that L 
could make one more cut of coal in each room before they were close enougli 
the so-callecl abandoned area to require the drilling of boreholes (Tr. 82-8 
89-90). 

Inspector Smith reported to his supervisor, Mr. Ciiarles Miller, that h 
had examined the mine to determine x.*hether a violation of section 75.1701 h 
occurred (Tr. 21). Mr. Miller wanted to follow up on Inspector Smith’s rop 
Therefore, Mr. ‘ILllcr and Inspector Cecil Davis, the inspector who wrote 
Citation Jo. 720883 here involved, drove to respondent's No. 8 Mine during 
day shift on June 19, 1980 (Tr. 29). They examined the 001 Section. Tlien 
they reviewed respondent’s certified maps showing tho rooms being advanced 
and the so-called abandoned areas in the Smith-Elkhorn Mine, which had been 
integrated at tliat time with the No. 8 Mine, and Inspector Davis wrote Cita 
tion .Mo. 720833 alleging that a violation of section 75.1701 had occurred 
because respondent was within 60 feet of an adjacent mine (Tr. 9-11; 22; 25 
34; 66). 

The record also shows that some person or persons have filed a discrfiii 
nation case against respondent under section 105(c) of the Act because of .s 
of the events which occurred about June 18, 1980, when Che men on Mr. llolbv 
niglit shift refused to work because boreholes wore not being drilled (Tr. 9 

Additional matters mentioned by Inspector Davis include his statement 
that if he had seen anyone walking around in the Smith-Elkhorn Mine, whicii 
been merged with the No. 8 Mine, he xi^ould have issued an imminent-danger or 
because, in his opinion, the roof had not been supported at the point whore 
a person would have to enter the Smith-Elkhorn Mine from the No. 8 Mine (Tr 
Also, although respondent's map (Exhibit A) in this proceeding shows tliat 
respondent is ventilating the Smith-Elkhorn Mine now that it has become a p 
of its Ho. 8 Mine, the inspector took the position that respondent may not 
be properly ventilating the Smith-Elkhorn Mine and that citations, not befo 
me in this case, have been written with respect to respondent's alleged fai 
ure to get MSlIA's approval for the way respondent is ventilating the Smitii— 
Elkhorn Mine and for the failure to install roof bolts in the first and sec 
right sections where the Smith-Elkhorn Mine was first penetrated about Fobr 
of 1980 (Tr. 42-43; 45; 55; 60; 62-63; 65). 


second right sect Lous lUMiecratGcl the SraLth-Llkhorn Mine all trouble 
rcs\5ecl to v/Uct.Uer Holbrook, sboold have gone into the Smi tli-l'. Lk! 
and whether tlie Sni ith-F.lkhorn M.ine was being ventilated [)roptn'ly on 
.!98(), wliea Citation No. 720S83 was written. On the other hand, tlic 
told me that tlic alleged issues as Co respondent's roof bolting and 
of tliG Sill i th-Hlkhorn Mine were not before me and that he did not tli 
I had to consider iliose matters in determining wlietlicr there was ci ’ 
of section 78.1701 ('I'r. 48; 88). 

Anyone vdio reads the first sentence of section 75.1701, quoted 
bench decision, will ‘?er that the requirement for the drilling of ix 
becomes increasingly necessary, depending ii[)On the aiiiouiic of .inform, 
posHen.ses with rt'spect to the "abandoned areas" toward which one is 
If one has certified maps siiov^ing tlie location of the abandoned arc, 
ontitied, under tlic first part of section 75.1701, to advance withii 
of the "abandoned areas" before he has to begin drilling boreholes, 
next step In the requirements of section 75.1701 refers to "other ol 
areas", meaning Chose which are not shown on certified maps. If ou' 
toward ahandoued areas not shoian on certified maps, he niu.st start d 
horelioJe.s when he is within 200 feet of sucli areas liccaiise he has 1 
ledge as to their exact location than he has when certified maps ar 
showing tlie location of such abandoned areas. 

In my bench decision, I referred to "abandoned areas" as that 
used in section 75.1701. That reference was liascd on the dcfinitioi 
"abandoiuid areas" given in section 75.2(h) which states chat "'[a]l) 
areas' means sections, panels, and other areas chat are not vonfila 
examined in the manner required for working places under Subpart U 
Part 75." In my boncli decision, I indicated that it was doubtful 1 
area toward wliicli the rooms were hing driven constituted "abandoned 
because they had been made a part of respondent’s No. 8 Mine and we 
ventilated and inspected. The question of whether respondent was v 
and inspecting the Smith-Elkhorn Mine sufficiently to eliminate the 
Illkiiorn Mine from tlie category of "abandoned areas" was not conside 
be important in my bench decision because section 75.1701 does not 
an operator to drill boreholes when approaching admittedly "abandon 
as defined in section 75.2(h), until au operator is within 50 feet 
abandoned areas as shown on certified maps. 

It should be noted that the inspector conceded several times i 
testimony that respondent had made the Smith-Elkhorn Mine a part of 
Mine (Tr. 23-24; 36; 87-88; 63). The inspector cannot state that t 
Rlkhorn Mine is a part of respondent’s No. 8 Mine and simultaneous! 
that the Smith-Elkhorn Mine is an "adjacent mine" for the purpose o 
that respondent had violated section 75.1701 by advancing to "with! 
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was in error in relying’ on its certified ma])S and na into i n i nj; Lli.it. it w 
entitled to a',uu-oach vilthin 50 feet of the "abandoned areas" heforr it: 
to drill boreholes. As to the inspector's claim that rcspondcii t. ' s niaiu 
diiin't re.^illy know whore the Sniitli-Mlkhorn nine was located ('ir. 'i'l) » l 
record sliows chat respondent's vicc-prosidcnl was the super i n t eiuieii I; of 
fliiiLth-k] khorn fline when it was deve.l.oped (Tr. 76; 97) and that In.sjn'eLc 
was told liy respaiulent tiiat the engineer v-;ho jirepared tlie map for (;1 k' I 
klkhorn dine was the same enc'inecr who prepared resiiondent ’ s i.iap (i'r. (: 

For ttie foregoing reasons, I believe that my bench dc'cLsion iL'aciu 
proper result wlicn all of the evidence in this proceeding is conr. i derei' 
Therefore, ny bench decision is affirmed. 

V.nil'.KKTORn, it is ordered: 

The Proposal for Assessment of Civil Penalty filed on Septeiniier 
in Docket No. KENT 80-330 is dismissed because no violation of section 
ns allfegcid in Citation No. 720383 dated June 19, 1980, was proven. 

(J. 0^7^ 

Richard C. Oteffey f- 
Administrative Law .Judge 
(Phone: 703-756-6223) 


Dlstribut ion : 

George Drumming, .Jr., Attorney, Office of the Solicitor, 11. S. Dwp.'i 
of kabor. Room 280, U.S. Courthouse, 801 Broadwav, Nashville, TN 
37203 (Certified .Mail) 

James W. Craft, Esg., Attorney for South East Coal ComiKiny, 1’oll.y, 
Craft, Asher & Smallwood, P.O. Box 786, Wiiltcsburg, KV ^ildSM (Ce 
fled Hail) 
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l.'ilVinm K. U'hi tlcd}>e. Esq., Ln<;an , Morton & Uhitlodge, 

Mad iaonvilio, Kentucky, for Rc.spondont. 
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Pursuant to a notice of hearing issued Eebruary 26, 1931, a lionring 
the ahuve-eiu i t] ed proceeding was held on April 16 and 13, 1081, in 
ville, Kentucky, under section J()5(c)(3) of the Fcdercil Mine Safety and 
Health Act of 1977, 30 U.S.C. § Cl3(c)(3). 


Aftor the.’ parties had completed their preseiunt ions of evidence, I 
rendered the bench decision which Is reproduced below (Tr. 333-591): 

Tbiii proceefiing involves a complaint of dlscbarge, discrimiuatl 
or Jntcirfurence filed on December 3, 1080, in Ducket Mo. Kl’MT 31-66- 
by complainant, Lloyd Hra/.ell , pursuant to section 105Cc)(3) of tlie 
I'ederal Mine Safety and Ilealtli Act of 1977 , alle;’ing that respontlanl 
IsIjukI Creek Coal Company, discharged Hra^^oll in violation of Sectio 
l.().j(c)(L) of the Act i^ecause he liati notified resi^oudcnt * s nanagcnicnt 
of dangers relative to safety violations in tlic coal mine where com- 
plainant was em])loycd. 

T .s(ia.U make some findings of fact on which my decision will be 
based, and these will be given in enumerated par^igrajilis . 

1. l.loyd Bra?.cll, tlie complainant in this proceeding, was bon 
on November 3, 1924, and Ls 56 years old. He has a wife and a son ai 
ciaugiiter wlio are 29 and 34 years old, respectively. Mr. Rrazcll beg, 
working for Island Creek on June 15, 1S)70, at Island Creek's llainiltoi 
Mo. 1 North Mine, lie began as a member of tlie union and performed 
various types of work until December 6, 1974, when he was promoted 
to a management position. He first supervised a working section, tin 
became what lie called an assistant mine foreman on the 4 p.ni.-to-12 
mldnigiit shift. Finally, he was a belt foreman on the 12 midniph t-t. 


Ura'/.aLL 7 occiirrfiices v.-liich con L r i hu t cl i .. •, 

nation. Ikazoj I roccfvcd a U-tti-r (roin :1S1IA <l-il.il Miiv.iiil.. ■ i K . 
stating that MSItA had concluded, on (1u‘ lianis id it'- invi-r.iM'-" 
of his complaiiu, that no vl(>latiov\ oi sect ion ) li.nl or. ut 


4. Ilrazell La;itific-d at tho lit-ariii}; dial hr had l-mi lai 
for the; roanons given in his coiiipl.i 1 lU Mini witli MI-UA, .uul loi 
matters in addition to those lueulioned In his MSIIA ri.iii|> t a i ii i . 


5. Item A in )h*a?:cl.l ' .s coniplalnL, or lathlhll A, i:. Iliai 
GiiiploycL'S were cutting grounds out of trail in)’, rahUs.. lUa/rll 
tained a watchfui eye tm the periioimel in Mu* mine and evniinal 
eluded that an employoe naiiH’d Hark.U’y wa;; nil. l in)-, on! i lir j-iihim 
day Brazcll found all men on his section p.al.iieied aniimd a '.pM 
the trailing cable to the coal drS.Ll. The I'oa! drill wonUhi t 
because of a uialfnnct ion of the cahle from which I’.iouinl v/inrs h 
cut. llrazell had Clic dcrectLve s(ilice l•emovl•ll I roin lln- cahle. 
wanted Co sliow the splice to Jim Scott, ihc mine loreiuan, rai lie 
a qualified man named OM.eary to take charg.e ol the seel iou vdii 
ik*<i2Gll took the splice to Scott, Scnjll; wa.s upsel with Hi. i. 'el I 
bringing cite .splice to him at that time. So, Ilia/el! weni in 
tiic .splice to the mine superintendent, .lini .lonii i ii)-,;; , who lineal 
have BrazolL's license revoked for Leaving the seel Ion. Alin' 
shift ended that day, Brazoll was ealled l.o (he ofl iee where iii.i 
advised Brazcll that he had violated an Tsiand Creek rule lo ih 
chat section foremen are not pernutli'd to )'.o outhy Ihe lieli lai 
during their working slilCts. Hra-/,el.l had never he-in! of ihai i 
before. In Jenning.s' te.stlmony, he stated that hr did iioi ihir 
revoke Brar.ell’s license, hut that lie did tell llrazrll lliat lir 
not have left his section to \)ring the j.pl ice onl.sldc, and ihni 
Brazell insisted on leaving to take, the splice l o MSIIA hrl'err h 
was over, that lie would be discharged. Jeuulnga iiiaiie (l c lear 
testimony that lie had no objection to Bra/.c-ll laklug, tin- spl In 
provided he did not do it during his working r.lilfl while l<avir 
crew of men unsupervlsed. It was .lonnlngn' conla-ntlon that Hr.: 
not inform .Tennings that ho had left O'I.eary In cluiri'c ol' Ills 
at the time he left with the splice. 


6. Brazell never did report to iimnagcnu-nt that he hcliev 
Barkley was responsible for cutting grounds out of cahlei:. Diu 
for Brazell's failure to report Barkley to incmagc-iiient. wa.s that 
father-in-law is a management official. Bra/.eil said l.lu- incli 
garding cutting of ground wires out of trailing cable.': oecurre-t 
A years prior to Brazell’s termination. 


iiio. Pirax.eli (Il'Cliu'cI ouLiaw niners ns minors voho won't pioducc; coni 
id who don’t want others to produce. The primary offetuior named ns 
a outlaw miner was C. P. Parrish wIk) was n loiul inp.-mach iiu; operator, 
arrisli v.'ouldn't run tlie .loader alonp, the ribs to clean ui> loose coal 
ul p,nve nsasons, such n.s curtains l)einj» in tlio w£iy, for not cLonninfi 
(;lu‘ coal. Parrish was c'ventnnlly killetl by anoLlun* minor named 
iddy Ilij’don who was oiieratlnp the loadLnp, machine and caught i’arrish 
jtween tin; ril) and the; Loaden' and crushed liim to death. Tliat incident 
ccurr(;d about 3 years ])rior to Hrazell's termination. 

Item C in Hrazoll’s complaint, or KxhibiL A, is tliat some 
iners enp.agcd in lUiliberale acts whicli created pliony accidents and 
.“Stroycti oquipmont. Praj'.cli gave two exainplc.s of such activities, one 
scarring about 3-1/2 years iiefon; hrnxc.l.l's termination and the otiior 
U! occurring about 1-1/2 years later. Tlie first incident was that 
;azelL was asked to supervise the No. 5 Unit because it had not been 
.liming coal, very well, dra/.ell di.scovered a man named Col'fnan was 
L'liherately causing tram motors to cease working. A total of 13 
:)tors were ruLnod before that practice uafi stoppiid. The second inci- 
.■nt also involved Coffman. This time Coffman del Iherately ran a 
leading machine under an overhang so tliat tlio materlal.s would cover 
le loading machine. Two young shuttle car operatov.s were alarmed by 
je fahricatod roof fall and Coffman made It appear that Hrajicll was 
: fault, ilraj'.ell filled out an accident report at the end of tlie 
lift and told Coffman to go to the hospital for a pliysicnl examination, 
raxeil does not claim tliat l>e e.xplaiiied to management tliat tiic roof fall 
IS dellheratoly contrived by Coffman. Jennings, in his test.imony , 

:ated that lie had not been cold about any phony accidents that liad boon 
insed in tlie mine and Lliat an accident report .should indicate tlie fact 
lat there was a contrived accident, if that, in fact, was tlie cause of 
le accident. 

9. Item D In tlic MSIIA complaint, or Exhibit A, t.s n suggestion 
inl f Ire-bo.'islng irregularities occurred over a long period of time 
ul time they were condoned by iiumagenicnt. IJrazell explained the fire- 
iss irregularities by stnting tliat a UfWA f-tre boss named Dan lirown 
IS n safety committeeman who was able, to bargain for things wltli 
inagement. Hraxell .said Brown wasn’t preslufting on Sunday when he 
IS supposed to proshift and tlmt Brown didn't check A3 seals that he 
us supposed to chock. Ills initials and date of examination did not 
ipear at the seals. That could be a serious oversight if methane 
lould scop tlirough a seal. Brazoll said that when ho reported Browit's 
ladequato fire bossing to management, Brazell was told that they didn't 
lestion Brown because of his seniority, or that they wore obligated to 
:own in some unexplained way . This went on for A or 5 years, according 
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rtipoftc'd by Bra/.ell Lo Jennings had left Island Ci‘ 0 (*k's mine. In liis 
tescinoiiy, Jennings denied chat ISrazoll had ever given him the iiairif; 
of any person u'l\o had made bomb tlireats and tliat aJ.l be could oJ ic.it 
from lii'azell were IniiuerKlos , about wliicli be was unable to make: any 
invest i gat ion . 

11. Item F in i lie* MSHA complaint, or Fy.ln'biL A, refers to known 
false safety obfuscations. Buazell said Chat Llie aforesaid relcrcnco 
V'jas to bomb threats and to occurrences sucli as ICeii Ih’rmes' objection 
to u’aJkiiig <Jver or around tires leading to the mantrip. I5ra;u.’ll and b 
Green loaded out some of the tiros just to got Hermes to inovi: out of 
the way. llrazcll said that the rclat lonsli ip of Hermes’ objection to 
tires and Crazell’s termi nation , was attributable to Llic fact tiiat 
Ue.rmcs is still working for Island Creek wlillo Mrazell is gone. In hi 
testimony, Jennings stated that materials did accumulate at tincis near 
Che slope and that lie would not challenge Brazell's statement that tir 
migl’.L have been in the miners' v;ay at times, bvit he said that the tire 
were not there by design and that they were removed v;hen it was brougb 
Lo his attention. 

12. Item C, in the NSHA complaint, or Kxhihit A, is a reference 
to known users and usage of drug.s. Brazell told about two different 
miners who were allegedly using drugs, or carrying them. One wn.s n 
miner named Heady wlio was a .son of a urine official named Dorris Heady. 
On one occa.sion Brazell found Heady asleep on coal where equipment had 
to move coal. So, Biazcll put Heady in the shack and told Heady to si 
tiiere. But tlie mine foreman and the mine superintendent advised Braze 
that he .should not have done that. The next day Hoady was alert and v 
operating a shuttle car \vhcn Grassiano, a mine off icial, complained tc 
Brazcll that Brazcll should get Hoady out of the mine. Brnzcll claim? 
that he later heard that Heady had tried to run over Grassiano with tl 
shuttle car Heady was driving. In his testimony, Jennings stated that 
Grassiano had never reported to him that anyone was trying to run him 
down and that he did not have any knowledge of that situation. The 
second miner on drugs referred to by Brazell was a man named Mike 
Albright v;ho was once speeding in a rallrunner and became upset when 
Brazell and his men blocked his patli while they were doing work on tin 
track. Brazell eventually arranged for a safety committee meeting re- 
garding Albright, and Albright was put on medical leave and evontuall' 
overcame his drug problem. Jennings, In his testimony, corroborated 
the fact that Albriglit had been assisted In overcoming liis drug problc 
and that the man recently thanked Jennings for the role Island Creek 
had played in rehabilitating him. 


s cicscr I i)Cion ol une slope belt uMUcli becniiio Brazell's resfion 
i-. ility cluL-ing the last position Hrazell held prior to his terrainat ton 
The slope was tlic most oiitby portion of the con\/ovor syston. It was 
<-il)ont 2,100 feet lon/j and when brazell started supervising' it, tlicire 
were 19 employees shoveling coal along it. There was such a strong 
velocity ol air along the belt that large iicciiimilat i ons of coal dust 
and iioat coal dust would accumulate along it. Bra/.d! said the accii 
lation constituted l')Oth a fire and explosion hazard. The coal accumii 
lations v;cre greatly reduced after Rrazull found an oscaneway that ha 
been blocked by a roof fall, i.'bcn tlio escapeway was cleared out, Lnt 
air traveled a cJiffereiit route wJwch reduced the velocity of air in c 
sJoj^e and permitted t.ho slope belt to operate vHthont as niuc.li danger 
problems rcinilting from coal spillage. Brazcll dcics not know if his 
finding the roof fall contributed in any way to liis termination. Jenn 
in his testimony, stated that the ro()f fall which Rrazell discussed h 
already Ijoen brought to liis attention and that the airway was cleaned 
out and that the traveling of the air was changed afterwards. Jennin 
denies that IJrazcll )iad any material part to do with the cfiango in ai 
flow or the donning out of the airway. 

l''^, brazell tentified that an MSHA inspector named Goldsberry c 
Island Creek for failure to have n guard at a taLlpiece at Che boctom 
the .slope. After gunrdf? were made, they were installed under Breazell 
supervision, l.accr hrazell heard that dennings, the mine manager, v;a 
trying to obtain an affidavit from two men named Cooper and Underwood 
stating that a guard exi.sced at the tailpiece. Urazcll didn't know w 
this guard, or alleged effort to get: al'fldnvi.ts contributed to his tc 
nation, .lennings testified that no citation was issued for failure t' 
luivc a guard at the tailpiece hut that an inspector did sagger, c chat 
one be placed tiiiere, and tl^nt It took two efforts by inaniigemen t persoi 
nel before one was constructed wliich met Che inspector's s] 2 cci i' icat Loi 
Jennings al.sn tlcnied that he liad ever tried to get an affidavit from 
people that tlic guard exl.stcd before it became the subject of a sugge: 
tion by an inspector. Jennings further explained that it would have 
been unnecessary to get an affidavit, in any event, because the fact 
that no citations liad been issued made it unnecessary for Island Cree 
to compile evidence concerning the mitigating factor of negligence. 

15. BrazcJ.l received some bonus checks but he did not like to g 
them because they appeared to be based on a combination of factors 
such as achievement of significant production as well as safety-relat 
efforts. To show his disdain for such checks, brazell once endorsed > 
for about $5.00 and gave it to Jerry Stewart when Jerry was on his wa 
to buy drinks at a tavern. Brazell never did cash other bonus checks 
he says. It Is not clear how Brazell*s aversion for the bonus checks 
affected his termination. Jennings testified in connection with Hxhil 
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South nine pc‘r?)Onncl wore sent on Luc suriaLO lo liil ha.upc. 

Iliinc. TIu.y would look in the slope and then would remain outside 
hack Co Clio .SouCti Mine without doing any work. Eventually, Hrax.e 
notified of the men's names so that he could Ijo cc'rtnin that mine 
the South Mine actually came into the slo[)e to work. Onca^ a tniiu; 
Mudbonc got sick aiid was picked up hy an amhulance. Mudhone had 
ambulance to take him to Hamilton No. 2 Mine instead ol to a docL 
hospital, hra/.cll never hc«'ird of Hudhone* after that, and Ura/oll 
know wliat tlic sending of Piiners from the .Soutli Mine to work in tli 
in tlic Nortli Mine contributed to his termLnation. Jenninp.s tessti 
tliat lie had never heard of Mudbonc, but he did say tliat Llioy liaci 
some trouble getting the men from tlie SoiiLli Mine to report lor wo 
actually work in the slope at the Nortli Mine, and tliat that prohJ 
overcome after they started sending a supervisor along with the ni 
make svire that they stayed and worked in the slope. 

17. lirazcll testified that new men are suppor.ed to wear gre 
to Identify their lack of training and experience, hut Ih'nxell sa 
the experienced miners also started wearing green hats so that If 
were inclined to avoid work they didn't like, they could plead Ip, 
or lack of experience. Bvazcll told about a young man nnmecl Uuch 
who was only 20 years old, hut who falsified the records so that 
make it appear that he liad the experience of n 36-year*-()lcI man. 
mine foreman, George Cavulili, happened to use Ihichanan on a siieci 
where his actual lack of training became obvious and caused the m 
to be oxtroinely up.sct. Uraxell did not say that anyone iil.amcd hi 
the fact that IJuclianan 's records had been falsified or for the fa 
experienced miners v/erc wearing green lints. Gonsequently , there 
way to determine what these Incidents had to do with llrnxell'r) te 
Lion. Jennings, In his testimony, stated that he was unaware of 
of a lot of miners who had experience wearing green hats to feign 
perieiicG to avoid work. Mo pointed out, however, that any scctio 
worth his salt would know which men on his shift were experienced 
and which ones were not. 

18. Uraxell testified about a miner named Don Brown who cair 
work on Brazcll's mldnight-to-8 a.m, shift after having spent .son 
in prison. Don was the son of the fire boss mentioned in Finding 
above. Don had a habit of sleeping on the job and also had an af 
to be near a female miner named Smith. Rrazell stated that Don B 
never molested the woman, but some of the miners criticized Braze 
not separating Don from the female miner. Eventually, the other 
stopped covering for Don's habit of sleeping on the job and Don v, 
to another place after he had, on one occasion, been observed sIg 
overly close to the haulage track. Brazell did not know how Don 


.UWCL^ naa icr.s oxy^-cn and nccCy]<?no Lhan lie wanted, 

lowcll HUni'Lcci plneing tlie cylinders where they didn't belong and 
Lluit creatod a safety liazard, according to lirnzell. This occurrence 
)MiL into the i ccord by Island Creek's counsel, but the facts are as mu 
in biazell's favor as they are against him. So, it is not clear vliv i 
wan made the subject of an inquiry, Tn Jennings testimony, ho agreed 
that a conflict liad occurred between Powell and lirazell concerning the 
use of the welding equipment and Jc.nnings resolved the problem by liavi 
Imth men given keys to the place where the oxvgen and tlie acetylene cy 
indeis wore kept, with the understanding tliat each man was entitled tc 
use tliG equipment. 


20. Tour other managerial employGG.s were laid off on May 30, L9J] 
at the time Hrazell was laid off. One was L. b’, Harris, who was physi 
cally oltlcr than braxcll and had been there longer chan Brazcll. The 
otlier three men wGre named Uallard or Doc Morgan, James Scott, and Red 
Wilson. Those tliroc were all younger than Brazell, but James Scott lia 
worked lor Island Creek longer than Brnzell. Since Brazcll was not th 
oldest, physically, or the one v.’lth the most seniority, his being incl 
among those laid off, does not indicate any specific kind of discrimln 
tion. In his testimony, Jennings agreed that h. W. Harris was not p)iy 
cally able to keep working as a section Foreman. He also agreed tliat 
Ballard Morgan and James Scott had problems, and chat all of the men 
would have been people whose absence from the work force would be adva 
tngoous to Island Creek. Jennings explained that lirzncll liad been in- 
cluded among tlie five men from the Nortli Mine who were laid off on May 
1980, because iJrazell was unable to coordinate the work of a crew of m 
on a working section. The result was chat Brazoll's section produced 
less coal on an average basis than other sections produced. Jennings 
did not present any figures to support that contention, but ho insiste 
that if tlie slope job [described in Rinding No. 13, supra ] had not bee 
created for Urazcll, Brazell would have been laid off as a section for 
man at tlic time he was transferred to Che job of supervising the slope 
belt and the bottom area. 


21. Brazell was laid off on Friday, May 30, 1980. He went back 
to see Island Creek's president, Pete Petsold, who was courteous but 
made no commitments. Then Stilley Mason wrote Brazell a letter explai 
ing to Brazell bow he could keep his insurance in effect. Also, Islan 
Creek recognized that Brazell had been laid off just 1 week before be 
would have received a vested interest in Island Creek's retirement 
program. Island Creek credited Brazell with Che extra required week 
and gave him papers to fill out if he wished to do so. Brazell has 
never filled out the papers because he said that if he had kept workin 
he was covered by about $250,000 In Insurance as compared with $5,000 
as a retiree. Also, he would receive about $176 per month as a retire 
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23. Donald II. Watson ti-stUicHl on lira/..- 11 ' s brhali. '.'.it. on f. -t 
battery maintenance' person at l.-'-Vantl Creek. !W- iliMiks v.'uiit. 

rate a"') on a scale ol I to lU for saleiy. Hi- tlioiic.lii b ta.-.r I 1 Imd liM-b- 
safety repoi'ta to mana)‘,ement hnl couitlii'l file a .'-ini'li' <■■■.. imp I ' • H' 
did not know of a Liiiio v.-iien llra:'.eH roltnu-d (.<i work on airouiii ..! r-.iloiv 


2/(. KonnoLli VJ. butts tc-slified on Ura/.ell'n lu'U.ill. Ur still wnik 
for Island Crook. lU- rcspecaed Itra/ell's laiowl edip- .ind lai.'d him -f, .i 
10 on a scale of 1 to 10. Unttfi in-ver knew of a slope l.oss pi ini in 
nrai:eU holdiiifi tliat position. lintLs I;: a meeiianie who th""; whei e he’-, 
needed. lie found fire in llto .slope at i lie eml ol hi;: liliill oin- il.i\' in 
Veiiriiary l')81. lie and some otlu-r men put ont t.h.' lits- In a'nont ^I'l miunt 
or an Itonr. 'L'hc slope vu\s closed down for cle.unip lor .ihinil one or two 
slitfts. nutts also found a p, round monltorin}’, wire eiil oui ol a eahli-, 
or lilocked out of a cable, in March I'Jh.l, hut these l.liiii)-,;; oemite.l loii} 
after Brniiell had been laid off. Ihitti^ liad heard of an iiicidmi wlieii- 
miners were paid a bonus .so that coa.!. could he prodiued in unanl itv 
without worryinj^ about safety, lie said that, that luul oceiiriod In ll.iri h 
1981, and that he liaci heard of it before that, .h-iin Inj'.'; lestilii-.l tliat 
when he was transferred from the South Mine to the- North Iliin-, he bec.nin 
aware of the fact that some miners were p.ivon er.tra pay to do worl; whiel 
they slioulcl have been required to do in the in-j-iilar conioc of their 
assigned duties. Uc discouraged ami stopped that type of ihinp., and 
by the conversion of tlie mine to a computer sy-sLeiii loi* p.iyroll pu rpo-.e.': 
he thinks he has been able to eliminate the Juj'}', I i np, of Lime card;; 
whereby a miner could be paid extra for either not hi-inj’, at the mine 
or for work not actually performed. Additionally, Ji-miLn}',s did away 
with the giving of harheques for any section whlc!\ might iM’oduce the 
most coal in the mine in a given week or a given month, 'fin; union il;ie 
objected to the process of giving special award;; to thorn- uiiLt;; which 
produced the most coal. 


lease sees Lhings done occaa tonally that are an Indication of nietid J. in^; 
with electrical connections, but he said that he would have to sec 
someone actually do something hefore he would be able to state that 
anyone had done an unsafe act. He thought tliat the hanilton tlLne was 
n safe mine in w’hlch to work, 

26, Everett Miller testified in Brazell's boliaif. He is a suppl 

person now for Island Creek. He thinks Rrazell is safety oriented and 
woultl rate liim at the top of the scale from 1 to 10 as a safety-minded 
person. Miller thinks Island Creek has brought in new managciacnt 
personnel in the .South Mine, where he moved in 1979, huC he doesn’t kne 

about the North hinc, lie know’S that Brazell found nethane in a sectic 

wliere it had never previously been found, but he said that methane corr 
and goe.s and can bt; found anywhere at certain times. He thought that 
management had worked to achieve a safe operation in the North Mine. 

27. Dale It. Dnmin testified on BrazeLlVs behalf. He is a tempo- 
rary mcclianic for Island Creek at the present tune. He thinks chat 
Brar.ell. is an extremely safety-conscious miner, and he would rate liras 
a.s an 3 or 9 on a scale of 1 to JO. He doesn’t know why Brazell would 
liave been terminated, and ho .stated tliac Island Creek had employed 
Stan Belmar as n face Iioss on the Mo. 1 Unit after Rrazell was laid of 

2H. William D. AJvey testified on Brazcll's behalf, lie is now a 
supi)ly person, lie tlvinks Urazell is safety-conscious and would rate 

Brnsscll as an H or 9 on n scale of 1 to 10. He doesn’t know of anyone 

wIh) was hired to replace Brazel] , lie know.s that the nine wa.s cut back 
from 10 to y active working .sections. He knows of an incident whore 
iJra;^ell would not turn on the oleccrtcicy when It had been turned off 
until all men were accounted for, but he also stated that that sta 

datd proceclu.re for turning the power hack on after it l\ad been off. 


29. Jim Garrett, wlio is now working for Kencllls as a belt man 
in Ilarco, Illinois, \^'as terjuinated as third-shift bolt foreman on 
June 27, 1980, after Bra?:ell. left. He never heard that Brazcll was 
terminated for making safety complaints. He tliinks lira^cell is safety- 
conscious and would rate him as a 10 on a scale of 1 to 10. Me also 
knows that the sections were reduced from 10 to 8 active sections with 
2 standby units. Garrett says that Island Creek brought in Stan Belme 
Bill Wood, Jack Milner, and Don Beverly, He says that these men were 
working as UMWA employees who were given supervisory positions. Jenni 
in his testimony, corroborated Garrett's statements to the effect that 


no new supervisory personnel had been hired and that some of those who 
had been put in supervisory positions had been given those positions 
on a temporary, or acting basis, because either some section foreman 
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knowledgeable r?iipci.-visor is concerned, lie tliinks nra;:ell wan dii? 
eliarged because of iU'azell's stand on safety, but Ills ap()iai.sal (if 
brnzeil is based on events which occurred in 1977, or about: 3 y(:*ars 
before Brazell was laid off. U' i therspoon said that some section fore- 
men paid ''len to run coal, but that involved the top-tonnaf’e unit. If 
another section foreman, v;ho was not In chnrj»e of the top-tonnage unit 
tried to give a bonus, he didn't succeed. Witherspoon discussed liis 
having to install as many as 800 roof bolts ifi a crosscut after a toji- 
Lonnago shift l\ad worked sol(.*ly to achieve high production and tiad 
skipped placement of roof bolts. Witherspoon thouglit that the .aforc.said 
events had something to do with Brazell's termination, hut he conceded 
it all occurred about 3 years prior to Urazell's termination. Witlu-r- 
spoon also conceded that Brazell had testified on his behalf in hi;: 
suit against Island Creek. Jennings testified tfiat it was a fact that 
sometimes a slijft will, in its eagerness to protluc.e coal, fail to jHit 
in the proper number of roof bolts, and tliat nearly all section fore- 
men, from time to time, find themselves slowed down on their shift 
because tlioy have to do work which the previous sliift should have clone. 
Jennings tries to see that that type of thing docs not occur. 

31. Jennings testified that when he was reciuired to reduce tlio 
number of personnel at the Hamilton Uine, the number of union workers, 
or hourly workers, was reduced from 604 to 548, and that the number of 
managerial employees was reduced from 96 to 83. He testified tliat some 
of the people laid off were his personal friends and that it was a dif- 
ficult decision for him to determine which individual.s should be laid 
off on May 30, 1980, v/hen Brazell was laid off. He readily agreed Llmt 
the selection of the personnel to be laid off was based on what was good 
for the overall operation of the mine, and that the people who were con- 
sidered the least productive necessarily were among those who were laid 
off. Mr. Whicledge, in his closing argument, stressed tlic fact tliat a 
managerial employee has no contract with management as do the miners, 
and therefore have no way to insist that they be rehired if a prospective 
opening is filled at a future time after their discliarge. 

I believe that those findings of fact cover the essential facts 
that have been introduced in this proceeding. The question, of course, 
which is raised by the filing of a complaint under section 105(c)(3) of 
the Act is whether a violation of section 105(c)(1) occurred so as to 
entitle the complainant to the relief which he seeks under section 105(c) 
of the Act. Section 105(c)(1) of the Act provides as follows: 


No person shall discharge or in any manner discriminate 
against or cause to be discharged or cause discrimination 
against or otherwise interfere with the exercise of tlie 



01 hc.iltili violation in a coal or other nine, or bccauRc such 
minor, reprosc'ii ta t .1 ve of miners or applicant for employmont 
is the; subject of medical evaluations and potential transfer 
under a standard pul)lished pursuant to section 101 or because 
such miner, representative of miners or applicant for employment 
has insLiLut.(;d or caused to be instiKitOfi any [proceeding under 
oi related to tlii a Act or has testified or is about to testify 
in any sucli proceeding, or because of the CKcrcise by such 
mincL , representative of miners or applicant for employment on 
belinlf of himself or otlicrs of any statutory right afforded 
by tliis Act. 


ss 


In his closing argument, Mr. Nall, on behalf of complainant, stre,-. 
tlio fact tliat it 1.5j not always possible to prove by direct evidence that 
a violation of section 103(c)(1) has occurred. He correctly states 
tliat ill some instances a violation of section 105(c)(1) can be proved 
only by infcrnnccs and by the fact that the prcponticrancc of the evi- 
dence sliows that a violation of die Act did occur. Mr. Nall stressed in 
his argument three different situations or factors tliat he thinks are 
particularly persuaisive Ln showing that Island Creek violated section 
105(c)(1). The first oC his factors was that Island Creek had created 
a Job of .slope foreman for complainant to hold and thereby put complai- 
nant in a sort of stand)))' position so tfiat when a good excuse came along 
for laying complainant off, he could readily be ciLcd as a noncssontlnl 
eiiiployec because the Job which had been created for him was not an 
Gsseniial job. 


That is probably the best argument in this case that can be made 
for proving that n violation of section 105(c)(1) occurred. But it had 
CO do more wltli the company's motive than with whether Brazcll, or com- 
plainant, was discharged because of his reports of safety matters to the 
company. There is no doubt that complainant was put in a position from 
which he could be discliarged without creating a problem for the company, 
but I think that Jennings satisfactorily explained that he was dissatis- 
fied with complainant's performance as a section foreman, and that about 
1977 or 1978, when complainant was transferred to the position of slope 
foreman, he could have made a decision to discharge complainant at that 
time, but in.stead created the position of slope foreman for him. 

Jennings indicated tliat there had been some problems with the motor' 
installed at the slope belt and that the company was rebuilding and up- 
grading the equipment so as to eliminate those problems. At that time 
having someone as a slope foreman was more important than it became latei 
after the motors had been upgraded and other work had been done on the 
slope belt to eliminate the need for having people to shovel coal off of 


of nnv [)rnblL*ni 5 'uii.h IK-ady. v:ho was the son of one of 

OM'iciniR i cannot conclude that Heady's havinj; worked undet coiiii laa 
P.-.nt's supervision, would have been any reason for Island (.reek to li.we 
ci.osen conplainant as a person to be discharged. 


The third item that Mr. Nall stressed in liis c.losin); arp.unieni; was 
that comolainant had reported to management that Oan Brown, wlio was 
a union lire boss, was failing to nakc his presbifl examuiat .ons prop- 
erly. Mr. Nall stressed the fact that since Rrown was al.so Die t.iuuriiian 
of the safely conmiCLeo, that he had a lot of power at idie mine. 1 
would agree that Brown had some influence in his position, hut one 
has refuted Jennings' claim tliat the alleged failure of I'.rown to per- 
form his duties as fire boss effectively was t\ie subject of a meet lug 
at which inanagcment inslsietl chat Brown sat i .sf actor ily eatiy out. lus 
job as fire boss if he v.vmted to continue doing that work. 


Mr. Nall also stresses the fact that complainant deuion«tral;L-d hi.s 
abilities when he was called in to supervise 19 men at llio iilope ^ licit 
at the beginning of the problems which brought about complainant s 
transfer from a section foreman to foreman over the slope belt. I camic 
see that it would be very lilfficult to supervise 19 men along a stro.Lcli 
of one belt which is 2,300 feet long, as compared to maintaining, super- 
vision over a crew of 10 or 11 men on an active working section whore 
supplies have co be moved smoothly, and the men have to be rotatod frinii 
shotfiring to loading out coal, securing the roof, and installation of 
ventilation -- all In a smooth and satisfactory way so as to protluee 
coal on a continuous basis. 


Mr. Nall al.so stressed the fact that complainant stood Ills ground 
in dealing v;ith management and that such practices undoubtedly irrlLnLoc 
management and caused management to put compla.inant in a position where 
he would be vulnerable when it became convenient to lay off some people 

There occurred at least two or three incideiits which failed to 
show that complainant stood his ground for safety against management. 

For example, when complainant brought the splice, from which the ground 
had been severed, outside the nine with the intention, apparently, of 
showing it to botli of his supervisors, and to IISHA, if ncces.sary, to 
get action taken on the matter, Jennings testified, Jennings being the 
superintendent of the mine, that after he had explained to complainant 
that it was improper for him to have left his section without super- 
vision while he came out with the splice, Jennings testified, without 
being contradicted by any rebuttal evidence, that complainant ajiologixG 
for his having acted hastily and that they shook hands and the matter 
was smoothed over at that time. 


cial.'i in Llu’ comi-nny, wliich of comse is (kmicti, I)iit assiiniinj; Chac 
U. w.tr^ Lruo, c.ompln i iinnt stated that he would not have made an issue 
of it in Llic first pli'ice if he had known that KLilianis Ivncl connections 
with inanaj^c'iiK-n t . 

Tlie other incident v.diich indicates to nio that complainant was not 
willing to stand his ground against management xoas in connection with 
tlie fact that can»i'laiiiant claims to have discovered tlie person wlio 
was cutting grounds out of cables. He said tiiat one of Liie reasons 
be d id not report that person to management was that he knew cliat that 
jicrson's fatlier- in-law was a management official and that lur didn't 
sec any need in Langiing with someone v/ith that much influence. 

Tlic aforesaid occurrences lead me to hclicve that complainant was 
an average cm])loycii wlio would have liked to have gotten along \';ith 
management and would have preferred to remain employed by working 
smootiily wi.tii niauagcmcnt if he could have done so, I think the fact 
that coni[)la inant was included witli the group of men who were laid off 
cm May 30, 1^80, can be explained on the basis of Jennings’ testimony 
to the effect that denpite the fact that Ura'/ell was faltliCul in report 
itig to work and Lryin}» to do a good job, ho simply wns not the kind of 
section foreman that uinuagemcnt preferred, insofar as ncliievlng pro- 
duction goals is concerned. 

A.'i Mr. Wliitlcdgc stressed in liis closing argument, it is a fact 
that coal mines arc run for profit. If they cense to 1)0 proCital)lc, 
they have to close down. That profit motlvo is soinetliing tiiat the 
company is entitled to consider and I cannot find on the basis of tlie 
many Incidents that have been given in complainant's testimony, Hint 
tliosc incidents show tliat there was such a strong bias against com- 
plainant ior his alleged safety-related activities, tliat he would have 
been picked out as a person to eliminate simply because lie had complain 
about certain procedures in the mine. 

One of the aspects of Jenningii’ testimony whicli is very persuasive 
Cor me in deciding this case is that Jennings stated that complainant 
did not come to him witli any more problems than any of the other foremc 
in Che mine. Jennings also stated that complainant had a problem of 
staying on a given subject long enough for Jennings to be advised in 
n short period of time of an exact problem and of the exact personnel 
involved, and what needed to be done* He said that complainant had a 
problem with rambling in his discussions and tliat at times it became 
frustrating to try to determine just what complainant ' s problems were. 
If complainant's direct testimony in this case is examined by anyone 
interested in reviewing the record, it will be readily perceived that 
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always the burden of the complainant in a discrimination " 

that respondent had violated section 105(c)(1) so as to entitle complai- 
nant to recover. The Commission stated that if complainant .succcctlcc 
in establishing a pritna facie case showing that-he had been discharged 
because he v.’as engaged in a protected activity, that tlic company would 
then have the responsibility of showing that even if one of the reasons 
for the complainant's di.scharge did relate to a protected activity, 11 
the company's case succeeded in showing that complainant would have been 
discharged in any event for other matters in addition to Llie protected 
activity, that respondent should prevail in that situation. In tills 
case, the complainant did not even prevail in cstabllsliing a prima facie 
case in his direct testimony. Assuming that complainant liad pi oven in 
his direct case that he had been engaged in a protected activity, it 
appears to me that respondent successfully showed in Its cn.se* that com- 
plainant would iiave been Laid off in any event on May 30, 19B0, for 
nondiscriminatory reasons. 


This case is different from nearly all of the other ca.ses that have 
had come before me under section 105(c) in tliat the complainant went 
Into great detail and cited a large number of incidents wliich had 
occurred over 4 or 5 years .prior to his tertnination. In none of those 
situations was it ever made perfectly clear that there Iiad boon n 
specific complaint about safety made to management in .such a way that 
the complaint would have been an irritant to management in the son.se 
that management thereafter would have said, "We're going to get rid of 
this fellow as soon as it's convenient." 


Complainant described in his testimony several Instances wlilch wouJ 
have been reasons for the company to liave rewarded him, or complimented 
him, rather than for the company to have been upset about it. For CKaini 
assuming that the company didn't already know about the roof fall that 
was blocking air from getting into the mine, and which was allowing excc 
air to enter the belt slope, if complainant had been the first person 
to find that out, and had made it possible to reroute the air so as to 
permit less float coal dust, etc., to enter the slope entry, that would 
have been a reason for management to thank him rather than to have crit; 
cized him. 


The fact that complainant may have had something to do with callinj 
management's attention to Dan Brown, who was not making proper preshift 
examinations, that also would have been something they would have appre- 
ciated. If complainant could have actually identified the person who 
was making bomb threats so that that person could be arrested, or at 
least could have been investigated so as to eliminate him from the work 
force if necessary, there again, management would have had a reason to 


when he succeeded in overcoming his prol>lciii. 


AnoLher Itcsn was the fact that management wanted some pcf 
the SouLli Mine to work on the slope at the North Mine. V/hen r 
found out that those people were't coming, they sent a supervi 
with them to make sure they did come. So, if complainant liad 
that to managoinent , it would have been something that iiianngomt 
liavo ap]u*ociated. 

Consequently, this case presented me with so many incidur 
com[)lainanL said may have contributed to his termination wliicl 
things Liint a company would normally resent, that it's imposs^ 
me to add tlie.se inferences up, as suggested by Mr. Nall, in sl 
ih'ishion that 1 could find that the preponderance of the ovidci 
a finding that a violation of section 105(c)(1) occurred. 

WIIF.REFOkr., it ,1s ordered: 

The coni])laint of discharge, discrimination, or Interference f: 
December .5, 1980, in Docket No. KENT 81-A6-D Is denied for failure 
that n violation of section 105(c)(1) of the Federal Mine Safety ar 
Act of 1977 occurred. 

Kicltard C. Stef fey ^ 
Administrative Law Judge 
(Ehone: 703-756-6225) 
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Contestant 

V. 

SECRKTARV OF LABOR, 

KIMF SAFETY W!D HEALTH 
ADMIHISTRATIQM (MSHA), 
Respondent 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTIUTT.ON (MSHA) , 
Petitioner 

V. 

MO:4TEREY COAL COMPANY, 

Respondent 


DECISION 


Appearances: Timothy M. Riddle, Esq., Thomas C. Means, Esq., 

Crowell Moring, Washington, D.C. , for ConCesuaut- 
Respondent ; 

Edward U. Fitch, Esq., Office of the Solicitor, 

U.S. Department of Labor, for RospondenL-Petlcloner. 

Before: Judge Charles C. Moore, Jr. 

In August of 1979, MSHA approved a modification plan for Montor 
No. 3 Dam. This approval was in accordance with 30 C.F.R. §77.216 w 
requires that certain water sediment or slurry impoundments be const 
in accordance with approved plans. 

On June 13, 1980, MSHA advised Monterey that it made a mistake 
approving the plan and that accordingly the approval was withdrawn ( 
Joint Exhibit No. 1), Thereafter MSHA issued a citation because Mon 
was not operating the dam and pond under an approved plan. The ques 
before me is whether MSHA was justified in withdrawing Its apjiroval 
because if not, its subsequent action of issuing a citation was impr 
I hold that MSHA was totally unjustified in withdrawing its approval 
that accordingly, the subsequent citation was invalid. I further he: 
that this was not even a close question. The answer was clear from 
very beginning and I cannot see how MSIlA's engineers, its district 
manaeer and hi<; accief-anf n». m.. .._j i 


Docket No. LAKE 80-A13-R 
Citation No. 775259; 9/1.1./H0 

Monterey No. 1 Mine 

Civil Penalty Proceeding 

Docket No. LAKE 81-59 
A/0 No. 11-00726-03060 

No. 1 Mine 


unsafe. Il wiLluirew iLs approval. bec.<iu.se chG clam and pond v>;GrG not 
beinf/, oporiited in accordance with the EiiRinetirlng an d Design Manua l » 
i le f us c;_J)isp oHa 1. i ac LI i t ics prepared by K. U'cVppolonia Consulting Engl 
Inc., and [uihljslicd by MSHA's predecessor, tlie Interior Department’s 
Mlni.ng I:.n Corccmcnt .'incl Satety .Administration. Thcj publicati.on contai 
i'al)Lc: 6.6 page 6.62 of .Joint Exhibit No. 6) which GstablisJiQ.s tli 

criteria for (h:!Lei'niininp, the size of a design storm tliat the impoundn 
must he able to ace.ommodate . Table 6.6 classifies dams ns small, int 
mecllaLe aiul large and clas.sifles tlieir hazard [iotential as l.ov/, njoclor 
and higli. Whcni MSUA approved Monterey*s plans, it vs/as agreed that the 
Linponiuliiient size' was inttu'medlatc and Lliat the hazard potential wa.s 1 

TliLs resul t(.nl in tlici design storm of 1 percent probal)lLity or OPB. 5^ 

a storm would occur onctj In a hundred years. Page 6,63 of Joint Exhi 
No. 6 makes it alisol.utcrly clear that the. aizc clas.s 1 f ient i.oiis of Tabl 
6.6 are lia'ied on tlu; depth of the water ’’abo ve any . settlml materia l..’' 

TliaL is the. item wlilcli M.SIIA chooses not to understand. Tlie MRilA witne 

argued that Llu' .s i zo. criteria of T.ibl.c 6.6 .should be based on tlie dep 
of the entire (in])oiindmQnC , including the settled materials. 

Section 77.216 of Title 30, Code of I'eder al Uegulatinns , provide 
that design, construction and maintenance plan.s are requi.recf If an 
Impounding structure can: 

(1) Tiiipoinul water, sediment, or slurry to an elevation 
of rive feet or more above the upstream too. of the structure 
and can have a storage volume of 20 acre-foec or more; or 

(2) liiipouud water, sediment, or slurry to an elevation 
of 20 feet or more above the upstream toe of Llic structure, 
or 


(3) As delurmincd by the District Manager, present a 
liazard to coal miners. 

From thJ.s re(|uircmcut that Impounding structures luiving a total water 
slurry or sediment depth of 20 feet or more must be in accordance wit 
design plan, MSllA jumiJs to the conclusion tiint whenever there is a 
reference to the size of an impounding structure, it must always mean 
tlie amount or dcptlj of the water slurry and .sediment. In the 268 pnf 
of deposition te.stimony, there was no scientific or engineering reasc 
given for incliuiing or excluding the sediment when determining the si 
of the linpounciment . There was no testimony a.s to the pressures on El: 
inner surface of the dam below the top of the sediment level compnrir 
that pressure to the pressure which would have been generated at that 
level if tlie entire impoundment had consisted of water. lint the fact 


Mhll/\ S 


effectiveness 
withdrawal of 


of the formula and the same is true oi lable h.D. 
its approval was improper and tho citation is VACAlhl). 

Charles C. Moore, Jr. 
Admlni-strative Law Judge 
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Complaint; oC Discrimination 


SKCKKTARY OF LABOR, 

MtKI' SAFl'TY AND HFALTtl 
ADM]NT.STKAi‘ION (MSflA), 

ON lil'llALF OF CHAIU.K.S HOOTlIl-, 
Complainants 


Docket No. WEVA 81-1 7 


V. 

CEDAR COAL COMPANY, 

Rospoiulont 


DI-ICIS ION AND ORDER APPROVING SKTTI.l-MFN T 
• State men t of the Case 

This is a discrimination procoeclinj' Filed by the complnlnants 
.aj'alnc.L the irespondont pursuant to section 105(c)(2) of the rc.ilerai 
Mine Safety and llealtli Ant oC 1977, for an al l.o^od act of dlseriiiiliia 
which purported l.y occurred sonuMime hetwcon November 1, 1978 and Jnn 
Tiie matter was orii'inc.lly scheduled Cov liearing on May 5, 1981, in 
Charleston, West VlrjU'iia, hut the hcarini* was contiiniod at the recju 
of the i)ari:ies sai that a proposed settlement; (;ould he .submitted for 
consideration. 

On June L7, 1981, tlie Secretary Filed a motion to withdraw tlie 
complaint of discrituinaLi»>n together with tlie proposed settlement ag 
the terms of which are a.s foJlows: 

1. Complainant will withdraw his complaint, HOPE 

CD 80-57, filed under § 105(c) of the Fedora] Mine 
Safety and lleai th Ant of 1977, with prejudice to a 
noinplaint rcLated to the matters contained tlicrein 
being rcfiied. 

2. Coiii])lainant authorizG.‘3 the Secretary of Labor to 
seek a dlsmis.sal with prejudice of the complaint 
|)eiKling as Docket WEVA 81-17A before tlie Federal Mine 
Safety and Health Review Conimlasion. That dismissal 
with prejudice will be reflected on the basl.s of this 
voluntary settlement of all iiuitters among the parties. 

3. Upon notification that the complaint in Docket No. 

WEVA 8I-17A lias been dismissed with prejudice, Cedar 



DlsciiJJslon 


Tho aforemenL ioncd notice was filed by the Solicitor on July 6 
This notice indicates Chat conplainaiit was awarded a job Im d wliicft 
been tfie Gublect of a grievance matter filed jointly witli this disc 
tlon complaint. As complainant now has received the job, he has cli 
to withdraw Ills complaint. 

The notice also states that there has been and will be uo jndl 
deteniiinac ion as to whether or wot there has been any di scriniinatio 
by Cedar Coal Company, It also indicates the company policy of 
not condoning any discriminatory practices by Its management or sii[) 
personnel . 


Concl usion 


After full consideration of tho proposed settlement and the at 
notice, T conclude that the settlement disposition nf this dispute 
is a reasonable and fair resolution of the matter and that it.s appr 
would be in tfio public interest. It seems ejear that both Mr. hoot, 
and the respondent are satisfied with tlie settlament disposition nf 
this case, and the Secretary is in accord with the agreement. 

ORDER 


In view of the foregoing, the proposed setLlement di.spositlon 
this matter is APPROVED, and the motion to withdraw the complaint c 
discrimination is GRAMTRD. 





George A. Koutrns 
Administrative Law Judge 
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YOUNGSTOWN MINKS COKPOKATION, 

Contestant 


V . 


Notice of Contest 
Docket No. WEVA 81-303-R 


SECRETARY OF LAIJOR, 

NINE SAFETY AND HF.ALTIt 
ADMINISTRATION (MSIIA), 

Ke53|)onflent 


Order No. 917568 
February 24, 1981 

Dehuo Mine 


LOCAL UNION 5869, 

UNITED MINE WORKERS OF AtlERTCA, 

Intorvenor 


DECISION 


Appearances: Rojjer S. Mitthcws, Esq., Youngstown Mines Corporation, 

Pittsburgh, Pcnnaylv/ania, for Clio ContostanCj 
.lames P. Kilcoync, Jr., Esq*, Office of the Solicitor, 
U.S. Uepartmeut of Labor, Philadelphia, Pennsylvania, 
for the Respondent,* 

David Vi<lovich, President, Local Union 5869, District i 
United Mine Workers of America, Dehuo, West Vii'ginla, J 
tlie Intorvenor. 


Before: 


Judge Cook 


I . Proc '-odural Background 


Youngstown Minus Corporation (Youngstown) timely filed a notice < 
test In tlic above-captioned proceeding pursuant to section 105(d) J./ c 
Federal Mine Safety and Ilealth Act of 1977 , 30 U.S.C. § 801 ^ seq . (I 
HI, 1979) (1977 Mine Act), to contest Withdrawal Order No. 9175G8. 1 
withdrawal order was Issued at Youngstown*s Dchue Mine on February 24, 


J^/ Section l05(dT~of the 1977 Mine Act provides as follows: 

"If, within 30 days of receipt thereof, an operator of a coal or 
mine notifies the Secretary that he Intends to contest the issuance oi 
cation of an order Issued under section 104, or citation or a notlficc 
of proposed assessment of a penalty issued under subsection (a) or (b' 
this section, or the reasonableness of the length of abatement time fl 


tion or moaif ication thereof issued under section 104, the Secretary shall 
immediately advise the Commission of such notification, and the Commission 
shall afford an opportunity for a hearing (in accordance witli section » c 
title 5, United States Code, but without regard to subsection (a)(J) oi sue 
section), and thereafter shall issue an order, based on findings of fact, 
affirming, modifying, or vacating the Secretary's citation, order or propoj 
penaltv, or directing other appropriate relief. Such order shall bcconie 
final *30 days after its Issuance. The rules of procedure prescribed by the 
Commission shall provide affected miners or representatives of affected 
miners an opportunity to participate as parties to hearings under this sec- 
tion. The Commission shall take whatever action is necessary to expedite 
proceedings for hearing appeals of orders issued under section 104.’’ 

2/ Section 104(d) of the 1977 Mine Act provides as follows: 

”(1) If, upon any Inspection of a coal or other mine, an authoriiicd 
representative of the Secretary finds that there has been a violation of ai 
mandatory health or safety standard, and if he also finds that, while tlie 
conditions created by such violation do not cause imminent danger, such vl.i 
lation is of such nature as could significantly and substantially contribu 
to the cause and effect of a coal or other mine safety or health hazard, ai 
if he finds such violation to be caused by an unwarrantable failure of sue' 
operator to comply with such mandatory health or safely standards, \\c shal 
include such finding in any citation given to the operator under this Act. 
If, during the same inspection or any subsequent Inspection of sucli mine 
within 90 days after the issuance of such citation, an authorized repre- 
sentative of the Secretary finds another violation of any mandatory health 
or safety standard and finds such violation to be also caused by an unwar- 
rantable failure of such operator to so comply, he shall forthwit\\ issue a 
order requiring the operator to cavisc all persons in Che area affected by 
such violation, except those persons referred to in subsection (c) to be 
withdrawn from, and to be prohibited from entering, such area until an 
authorized representative of the Secretary determines that sucli violation 
has been abated. 

”(2) If a withdrawal order with respect to any area in a coal or 
other mine has been issued pursuant to paragraph (1), a withdrawal order 
shall promptly be issued by an authorized representative of the Secretary 
who finds upon any subsequent inspection the existence in such mine of vio 
lations similar to those that resulted in the issuance of the withdrawal 
order under paragraph (1) until such time as an inspection of such mine 
discloses no similar violations. Following an inspection of such mine whi 
discloses no similar violations, the provisions of paragraph (1) shall aga 
be applicable to that mine." 


mine I'orcman'B report book dated February 2, 1981. A 
copy of the Order is attaclied hereto and identified as 
"Kxhiblt "A". 


2. Under tlie heading and caption "Condition or Frac“ 
tico" tile Order alleges that: 

"Tlic report of the 3rd shift mine foreman's 
report book dated 2/2/1981 and signed by Hiram 
Marcum, Jr. stating that the fan (No. 2) was off 
at A:30 A.M. and in his statement in the record 
book indicate that men were started withdrawing 
at !i:()b A.M. on 2/2/81, which is not in compli- 
ance with 73.321.'' 

3. A copy of the report of the thii'd shift mine fore- 
man's report book dated February 2, 1981 and signed by Hiram 
Marcum Jr. la attached liercto and idenLlfled as Exhibit "8". 
Under the [heading] and caption "Violation and Other llazurdous 
CondiLiouH Observed and Reported" it states: 

"At A:3(J A.M, fireboss called and said lie 
Unci iio air on 2-South. Went to air lock doors 
inby Iflt Kt. I then realized that the fan was 
off. I informed the dispatcher to get all sec- 
tions on phone and tell them to come out side 
pulling dlHConnccts and all power coming out. 

Started withdrawing men at 5:06 A.M. All racn 
cleared mines at 5:A0 A.M." 

A. The Order further stated that that the alleged 

violation was of such a nature as could significantly and 
substantially contribute to the cause and effect of a coal 
mine safety and health hazard and that the alleged violation 
was caused by the unwarrantable failure of the operator to 
comply with a mandatory standard. 

5, Youngstown avers that Order No. 917568 is Invalid 
and Illegal and should be vacated for the following reasons: 

(a) The Order failed to cite a condition or practice 
wlilch constitutes a violation of a mandatory health or 
safety standard; 


(d) The Order is improper since conditions related to 
tlie alleged violation were not of "such nature as could 
significantly and substantially contribute to the causc^^and 
effect of a coal or other mine safety or healtli hajiard. 

****** * 

liHEREFORE, Youngstown respectfully requests that the 
Order which is challenged herein be vacated and set aside 
and that all actions taken, or to be taken, with respect 
thereto or in consequence thereof, be declared null and 
void and of no effect. 

On March 26, 1981, the Secretary of Labor (Secretary) filed an i 
alleging, in part, that Withdrawal Order No. 917568 was properly issi 
suant to section 104(d) of the 1977 Mine Act; and that there was a v: 
of a mandatory safety standard which was caused by Young.stov;n* s unwa 
failure to comply with such mandatory safety standard. Additionally 
Secretary denied all other allegations in the notice of contest. Ali 
March 26, 1981, Local L/nion 5869 of the United Mine Workers of Amcrii 
(Intervener) filed a notice of Intent to intervene. 

In addition to filing its notice of contest, Youngstown also fi. 
motion to expedite the proceedings. As grounds therefore, Youugstow 
that "tlie alleged unwarrantable violation * * * is a serious allegnt 
impropriety of [Youngstown's) mine foreman, which could cause a seri 
of his ability to carry out his supervisory and other duties under L 
On March 27, 1981, a telephone conference was held with the undersig 
Administrative Law Judge and representatives of the three parties pa 
pating. During the conference, counsel for Youngstown agreed to an 
1981, hearing date. Accordingly, on llarch 30, 1981, a notice of hca 
issued scheduling the case for hearing on the merits on April 28, 19 
Charleston, West Virginia. 

On April 1, 1981, the Secretary filed a motion for continuance 
sition to motion for expedited proceedings. The Secretary opposed Y 
motion to expedite Che proceedings and moved for a continuance pendi 
ing of the associated civil penalty proceeding. On April 10, 1981, 
was issued denying tlie motion for a continuance. The order recounts 
results of the March 27, 1981, telephone conference. It was noted t 
notice of hearing was issued on March 30, 1981, giving the parties 2 


Tho liaai’ing was hold as scheduled with representatives of the three 
Lies present and participating. Youngstown made a motion to dismiss at 
close of tlic Secretary's ease-in-chief . The motion was taken under advi 
meat to l)e ruled upon at the time of the writing of the decision. Folia 
the presentation of the evidonco, a schedule was set for the filing of p 
hearing briefs and proposed findings of fact and conclusions of law. Ho 
subsequent events necessitated a revision of the schedule for filing rep 
briefs. Under the revised schedule, reply briefs were due on or before 
June 8, 1981. 

Youngstown, tlie Secretary and the Intervenor filed posthearing brie 
on May 20, 1981. On May 22, 1981, the Secretary filed amendments to cor 
typographical errors in his posthearing brief. Youngstown and the Secrc 
filed reply briefs on dune 1, 1981. The Intervenor did not file a reply 
brief. 


II. Witnes ses «ii\d KxlvLln its 

A . Witnesse s 

The Secretary called as his witnesses Dana Trcscott Napier, a Fcdet 
mine inspector; and Naman J. Kitchen, a union safety committeeman at the 
Deluie Mi ne* 

Younp.slown caJ led as its witnesses Gary Evans, a scoop operator on 
February 2, 1981; and Hiram Marcum, Jr*, the third shift mine foreman at 
Deluie Mine. 

Hoth the Secretary and Youngstown called Frank Marino, the dispatcl 
as a witness. 

Tlic Intervenor did not call any witnesses. 

li . Hxhi hl ts 

1. The Secretary introduced the following exhibits in evidence: 

M“1 is a copy of a letter dated February 18, 1981, received b) 
the Mine Safety and Ilealtli Administration detailing a Union complaint at 
requesting an inspection of the Dehue Mine pursuant to section l03Cg) oi 
Che 1977 Mine Act. 


M-4 is a copy of Withdrawal Ordor No. 917568, Febr 
30 C.F.R. § 75.321, and a copy of the termination thereof. 

M--5 is a copy of a two-page document styled "106(D 

Failure." 


M-6 is a copy of the policy for fan stoppage proco 
at the Dchiie Mine on February 2, 1981. 

M-7 is a copy of the fan chart for the i)ehuc Mine' 
covering February 2, 1981. 

2, Youngstown introduced the following exhibit In evid 

0-1 is a mine map. 

3. llie Intervenor did not introduce any exhibits in cv 
III. Issues 


A. The general question presented is whether Wichdrawa 
was validly Issued pursuant to section l06Cd)(2) of the 1977 
specific Issues presented as to tlie withdrawal order's valid 
follows : 


1. Whether the Secretary has proved the existence 
lying section 104(d)(1) citation and wltlulrawal order. 

2. Whether the Secretary has proved the absence c 
"clean" inspection of the entire mine between Juno 9, 1980, 
ance of the underlying section 104(d)(1) withdrawal order, a 
1981, the date of issuance of the subject section 104(d)(2) 

3. Whether the condition or practice cited in Wit 
No. 917568 sets forth a February 2, 1981, violation of manda 
dard 30 C.F.R. § 75.321. 

4. If the condition or practice cited in Withdrav 
917568 sets forth a February 2, 1981, violation of mandatory 
30 C.F.R. § 75.321, then whether such violation was caused Y 
unwarrantable failure to comply wltli such mandatory safety s 

B. The subject withdrawal order contains the additiont 
that the violation was of such nature as could significantly 


IV. Opi nion and Findings of Fact 

A. Stl ])i iJ ntlon.q 

] . T!ui Dehuo Mine was owned and operated by Youngstown Mines Co 
at the time of the alleged violation (Tr. 10). 

2. Youngstown Mines Corporation and its Dehue Mine are subject 
jurisdiction of the 1977 Mine Act (Tr. 10). 

3. The Administrative Law Judge has Jurisdiction over this proci 
pursuant to ;u>cLlon 105 of the 1977 Mine Act (Tr. 11). 

<4. Federal mine inspector Dana T. Napier issued Withdrawal Orde 
9i75bb and was a duly authorized representative of the Secretary of L. 
(Tr. 11). 

5. A true and correct copy of Withdrawal Order No. 917568 was p 
served upcni the mine operator in accordance with section 104(a) of th 
Mine Act (Tr. 11). 

Standar ds Gove rnin g the Valid Ity of Section lQ4(d)(2) Wlt hdr, 
Orders'" 


Section 104(cl)(l) of the 1977 Mine Act provides for tlie issuance 
citations and withdrawal orders. This section of the 1977 Mina Act p 
for the is^uiancc of a citation when an authorized representative of t 
Secretary, upon any inspection of a coal or other mine, finds: (1) f 
there has been a violation of any mandatory health or safety standard 
time, wlillo the conditions created by sucli violation do not cause imm 
danger, such violation is of such nature as could significantly and si 
tially contribute to tlie cause and effect of a mine safety or health 
and (3) that such violation was caused by the mine operator's unwarra 
failure to comply with such mandatory health or safety standard. The 
also provides for the issuance of a withdrawal order if, during the s 
inspection or any subsequent inspection of the mine within 90 days af 
issuance of the citation, an authorized representative of the Secrcta 
another violation of any mandatory health or safety standard caused b 
mine operator's unwarrantable failure to comply. 

If a withdrawal order has been issued pursuant to section 104(d) 
respect to any area in a mine, then section 104(d)(2) authorizes the 


Section UKKcl)C.i) ot the VJn riinu all. > y — i 

stancive similarity of violations. Accordingly, a iUAUm 
order is not invalid because the uiulerlylnfi vlolaLlon, as 
underlying 10/tCd)(l) withdrawal order, involves a dillernu 
or safety standard. See Easton Ass ociated Ccm j _Cori>o.raLl 
351-352, 81 I.D. 567, 1 B.\A MSHC 1179, 1974-1975 CCII OSIll) 
aff’d. on rehearing, 3 IliMA 383, 81 J.l). 627 (1974), f^verr 
Zelglcr Coal Company, 6 IBHA 182, 83 I.l). 2.J2, 1 8NA MSlh. 
ecu OScIF^rr.' 20,8ll (1976), and A labama 8y-8 roduc^tis Corpo 
83 I.D. 574 , 1 1L\’A MSHC 1484, 1976-1977 CCll OSIll) par. 21,2 
Zei glcr Coal Company , 7 IBMA 280, 84 I.D. 127, 1 BMA .iSIlC 
C(2\ OSHD par. 217676 (1977). 


2) wit. 
sot. ic 
t iiiand 
on, !i 
par. ! 
ulod i 

i'aao, 

I'a L J oi 
98 (li 
151.8, 


Additionally, no consideration need be given to the sip.nili 
stantial criterion of the violation giving rise to the 104(d)(2, 
order in order to detersnine its validity, 'io he vnllLlly IsuiuihI 
withdrawal order must be b.ascd upon a violation of a mandatory i 
safety standard caused by the mine operator's unwarrautab 1 o lai 
ply witlt sudi mandatory bealtb or safety standard. 

6 lliMA 182, 188-190, 83 I.l). 232, 1 BUA MSUC 1440, iW-lO'/V CCI 
20,818 (1976). A violation of a mandatory iiealth or saft’ty atai 
caused by an uiiwarrantabJ e failure to comply with the staiulard ' 
operator involved has failed to abate the conditloiin or prac I Ic.i 
ting such violation, conditions or practices the operator knew ' 
liave known existed or which It failed to abate bccaune of a lac.l 
diligence, or because of indiffcrc’ncc or lack of rcaMouable car 
Coal Company , 7 IBMA 280, 295-296, 84 I, I). 127, 1 UNA MSIIC 1,5 lii 
ecu OSUD par. 21,676 (1977). A suction 104(d)(2) witlulrnwal tir 
sustained, assuming the existence of procedural proreqnls I tea a 
necessary elements, whenever the operator actually known or nlu) 
a violation which it falls to abate. " Po cah ontas lhij?l Comj>aiiy, 
145, 84 I.D, 488, 1 BNA HSHC 1580, 1977-1978 CCIl 08111) \mr. 22,7 
aff'd. sub nont. Pocahontas I’uel Company v. Andrus, 590 I’.2d 95 
1979). ■ ' 


C. Youngst own's Motion to Vacate the Withdrawa l _0rd_er at 
of tlie Secretary's Case-ln-Chle f 

Youngstown moved to vacate section 104 (cl) (2) Witlidrawal Or 
917568 at the close of the Secretary’s casc-in-chief . 3/ In su 

Counsel for Youngstown styled tlT(r~motlon as a motion to din 
requested that the withdrawal order be vacated. Thlf: motion wi 


.Id; (.j; Lhat the becrctary laiieci to prove the existence oi the uncleri) 
:tion 104(d)(1) citation and withdrawal order; and (4) that the Sccretat 
.led to prove tliat a clean inspection of the entire mine had not occurre 
the period between the issuance of the underlying section 104(d)(1) wit 
iwal order and the issuance of Withdrawal Order N'o. 917568. The motion 
5 taken under advisement to be ruled upon at the time of the writing of 
* decision based on the record as it existed when tlie motion was made ('I 
)-18l). 

Only the third and fourth grounds identified above have been reassert 
Youngstown in its postliearlng brief. However, all four grounds will be 
Iressed herein. 

The first two grounds advanced by Youngstown in support of its motior 
vacate the withdrawal order con be quickly disposed of. First, the lav^ 
iply states tliat no consideration need be given to the significant and s 
intinl criterion of the violation giving rise to the section L04(d)(2) 
didrawnl order in order to determine its validity. Zcigler Coal Co mpany 
-IJMA 182, 188-190, 83 l.U. 232, 1 UNA MSllC 1446, 1970-19/7 CCIl OSHI) par. 
,818 (1976); ££. United Mine Wor kers o f America v. Rteppe , 532 l'’.2d 1401: 
C. Cir. 1976)* The law does not state that the inspector’s inclusion c 
:h findings on the face of a section 104(d)(2) withdrawal order renders 
'aiid. Gccond, the validity of the underlying section 104(d)(1) wlthdrti 
ler is not an issue in this proceeding. It Is vs^ell established that tlie 
.idity of the underlying section 104(d)(1) withdrawal order is not in Is 
a proceeding for review of a section i04(d)(2) withdrawal order unless 
lice of contest was filed within 30 days of the issunneo of such 104(d)( 
;hdrawal order to contest its validity. Zeigler Coal Company , 6 IBMA 18 
I.D. 232 , 1 liNA MSHC 1446, 1976-1977 CClf OSIII) par. 20,818 (1976); Zeig J 
il Company , 5 IllMA 346, 82 I.D. 632, 1975-1976 CCH OSHI) par. 20,232 (197 

The third argument advanced by Youngstown In support of its motion tc 
;ate the withdrawal order assorts that the Secretary failed to prove the 
-stence of the underlying section 104(d)(1) citation and withdrawal ordc 
^ Tr. 176; Youngstown’s Fosthearing Brief, pp. 8-9). In response, the 
irctary maintains Hint sufficient evidence was adduced to prove the 


)Cnote 3 Ccontinucd 

'erred to in this decision as a motion to vacate the withdrawal order at 
! close of the Secretary's casc-in-chief because this proceeding was ind 
ited by Youngstown’s filing of a notice of contest, and because of the 
• urc of tile relief requested in the motion. 


910780, Issued on June 9, 1980. The Secretary did not introduce in cvldenc 
either the original or a copy of Order No. 910780. However, ^ > 

testified chat he and others searched Che flies In the Hop'o, *■' 

office of the Department of labor’s Mine Safety and Health Admlulstratlou 
(MSHA). -n.e search revealed that Order No. 910780, dated June 9. I'JSO. 
issued pursuant to section 10A(d)(l) of the 1977 Mine Act (Tr. 129-lJO). 
Accordingly, it is found that the Secretary has proved the eKlstuiu.c; ol tin 
underlying section 104(d)(1) withdrawal order. 


Tho Secretary maintains that he was not required to prove the exisLunt 
of the underlying section 104(c)(1) citation because, in the occretary s 
view, Youngstown did not raise Che issue either in its notice of contufiL oi 
in, its opening statement. The Secretary also maintains that the* exlsloiK.e 
the section 104(d)(1) citation can be logically inferred from the iinrohuLLt 
evidence establishing the existence of the underlying section 104(d)(1) wit 
drawal order. Finally, ‘the Secretary maintains that by challciiglnr, the 
validity of the section 104(d)(1) withdrawal order in its motion to vacate 
Youngstown ado^itted such order's existence, and that, In ko doing, It is 
without basis to challenge the existence of the section 104(d)(i) citation 
upon which the section 104(d)(1) withdrawal order is based. For tho reasoi 
set forth below, I conclude that tho Secretary was required to prove tho 
existence of the underlying section 104(d)(1) citation. I further coiicliuh 
that the Secretary failed to prove the existence of such citation. 


A mine operator's section 105(d) application for review or notice oC 
contest must contain, amongsSt other things, a short and plain statement of 
the mine operator's position on each Issue of law and fact that tiie mine 
operator contends Is pertinent. 29 C.F.R. §§ 2700.20(c) and 2700.21(b) 
(1980). The Secretary has the obligation of presenting a prlma facie enso 
with respect to each issue raised by the mine operator, that the withdrawn 
order or citation in question was validly issued. KGntlnnd-F.Ikhorn Co al 
Corporation , 4 IBMA 166, 82 I.D. 234, 1 BNA MSllC 1267 , 1974-1975 CCII OSIIO 
par. 19,633 (1975); 2elgler Coal Company , 4 IRMA 80, 82 I.D. Ill, 1 liNA 
MSHC 1260, 1974-1975 CCR OSHD par. 19,478 (1975). In the case of a sectio 
104(d)(2) withdrawal order, the issues which can be raised by tho mine ope 
ator includeJ (1) the existence of the underlying section 104(d)(1) cita- 
tion and withdrawal order, (2) the fact of violation, (3) unwarrantable 
failure, (4) the occurrence of an intervening "clean" inspection, of the 
entire mine, and (5) the otlier requirements for issuance of a section 
104(d)(2) withdrawal order. C F & I Steel Corporation, 2 FMSURC 3439. 

2 BNA MSHC 1057. 1980 CCH OSHD par. 24,994 (1980); Kentland-rakhorn Coal 
Corporation . 4 IDHA 166, 82 I.D. 234, 1 BNA MSHC 1267, 1974-1975 CCll OSHD 
par. 19,633 (1975). 


iiegacion was sulricient under u.t.K. s /’/UU. 2 {j(c; (1980), to raise 
ssues pertaining to the validity of section 104(cl)(2) Withdrawal Order 
17b68, including the issue as to the existence of tlie underlying sectic 
3A(d)(l) citation. The regulation, which sots forth the requirements 
he contents of a notice of contest, *'ls not a license for academic qull 
^er words, [but it plainly requlrcsl a degree of specificity in pleadii 
ufficLent to apprise the trier of fact and other parties of the groundi 
nvnlldity in issue." Zeig ler Coal Company , 3 IliMA '' 4 ^* 8 , 457, 81 I.D. 1\ 
BNA MSHC 1213, 1974-1975 ‘CCEI OSHD par. 19,131 (1974). The mine opera 
negation was sufficiently specific to provide notice to all parties t\ 
11 issues pertaining to the validity of the withdrawal order had been 
lised. One of the prevailing standards for the issuance of a valid hq( 
ion 104(d)(2) withdrawal order is the existence of an underlying sectl( 
,)A( d) C 1 ) citation . 

The fact that Youngstown had raised all issues concerning the valii 
f Withdrawal Order No. 917568 was underscored at the beginning of the I 
ng when counsel for Youngstown outlined the issues presented. At one 
Cl response to a question from the undersigneil Administrative Law Judge 
ounsel for Youngstown sLatud that ho expected "the government to put 01 
rlnia facie case as to all aspects of a 104(d)(2) order" (Tr. 7). 

In view of the foregoing, I conclude Lliat Youngstown raised all Is; 
ncluding the issue as to the existence of the underlying section 104(d^ 
itation, both in its notice of contest and in its opening statement, 
ecrotary's position that the issue was not raised is not well founded. 

The Secretary's position tlmt the existence of the underlying sect 
34(d)(1) citation can be Logically inferred from the unrcbuCto.d cvidcn< 
stablisliing the existence of the underlying section 104(d)(1) witlidraw. 
rder is not well founded. A finding that the existence of the underly 
action 104(d)(1) citation has been proved must be based on reliable, p 
ive, and substantial evidence in order to comply with the requirements 
he Administrative Procedure Act. See , 5 U.S.C. § 556(d). Tlie evidenc 
resented is not sufficient to make a finding as to the existence of sm 
itation which complies with tliis requirement. 

The testimony of Inspector Napier was the only reliable, probative 
ubstantial evidence establisliing the existence of the underlying sectii 
34(d)(1) withdrawal order. A copy of that withdrawal order, which slioi 
ave contained an entry identifying the underlying section 104(d)(1) ci 
Ion, was not placed in evidence. Additionally, neither the original m 
copy of the citation was placed in evidence, nor did any of the witne 
estlfy as to Its existence. Furthermore, It cannot be concluded that 1 
xlstencG of the underlying section 104(d)(1) citation can be inferred 
he entries contained in Kxhibit M~5. The entries are not sei f-explana 


V^UI pui 

Ii^deri>Tny lU4(d)Cl) order, 
challenge the existence of 
104(d)(1) order is based. 


Youngstown is without basis to 
104(d)(1) citation on v/UicU t'lo 


In Kcntland-Elkhorn, the mine operator sought review ol a wLLhdL.uA 
order is7ueT'[rur"^n'rEir section 104(c)(2) oC the federal Coal Mine IfcaUli 
and Safety Act of 1969, 30 U.S.C. § 801 et (1970) (1969 Cua.l Act). 1 

its application Cor review, the mine operator challenged the uiidcrJying 
section 104(c)(1) notice of violation and withdrawal order as * * * issue 
arbitrarily, unjustly, and without legal basis or foundation in 
At no time did the mine operator challenge the existence of sucli l()t(c)(l) 
notice and order. The Interior Board of Mine Operations Appeals (Board) 
held that the validity of the underlying notice and order could not bo 
challenged in the proceeding because the mine operator had not suuglit 
timely review of them, but tliat they v^ere admissible in cvlduiU’e to est<i\) 
lish their existence as .an underlying part of the section i04(c) chain. 
However, tlie Board hold that the Judge committed harmless error wluui lie 
ruled the 104(c)(1) notice and order inadmissible because the mine opera- 
tor, by challenging their validity, had admitted their existence. 


In the instant case, Youngstown never challenged t!\Q validity of the 
underlying section 104(d)(1) citation and, accordingly, never ndinltlod 
its existence. Assuming for purposes of argument that Youngstown admLttcc 
the existence of the underlying section 104(d)(1) withdrawal order by 
challenging its validity, such admission did not preclude Youngstown from 
continuing its challenge to the existence of tlic underlying section 
104(d)(1) citation. 


In view of the foregoing, I conclude that the Secretary was required 
to prove the existence of the underlying section 104(d)(i) citation. X 
further conclude that the Secretary failed to prove such citation*o 
existence. 


The fourth argument advanced by Youngstown in support of its motion 
to vacate the withdrawal order asserts that the Secretary failed to prove 
that a "clean" inspection of the entire mine had not occurred in the peri 
between the issuance of the underlying section 104(d)(1) withdrawal order 
and the issuance of Withdrawal Order No. 917568. Tlic Secretary concedes 
that this issue was raised, and that he was required to present a prXmn 
facie case regarding the absence of an intervening "clean" inspection of 
tlie entire mine (Tr. 8-9; Secrecary*s Reply Brief, p, 3). 


:o Uecember 16, 1973. Of the 38 inapection daya required Co complete bo 
Lnsi^GcCions, 30 were in the period between August 6 and December 3, 1975 
]'lie Commission held tliat ”a prerequisite Co Che issuance of an order of 
Irawal under .section 10^»(c)(2) of the L969 Coal Act was the absence of a 
Lntervening *cJean' inspection of the entiro mine, and tluit it was MRSA' 
)bli.gation to present a primn facie case of chat fact to sustain the ord 
I FMSflliC at 346] . To prc.scnt a pr inni f ade case on the "clean" inspecti 
Issue, the Government needed to show that a ’’clean" inspection of the en 
nine had not occurred in tlio period between the two orders. Tlie Cotnmiss 
specifically rejected the Government’s position that a "clonn" Inspectio 
Df the entire mine within the meaning of section 104(c)(2) occurs only w 
Lt conducts a regular quarterly Inspection from beginning to end after t 
iiulerlying section lU4(c)(l) order has been Issued. 

Additionally, a series of spot health, safety, health and safety, v 
.ion and section 103 inspections which collectively cover the entire min 
■/lilcli do not result In the issuance of any section I04(c:)(2) orders, hav 
ieen lield to constitute a "clean" inspection of the entire mine within t 
iienning of section 104(c)(2) of the 1969 Coal Act. Ol d he n Coal Corpora 
i KMSIIKC 1186, 2 iiNA MSIIC 1303, l98l CCII OSlIi) par. 2T,~397 Tl98i) . 

The languafie used In section 104(c)(2) of the 1969 Coal Act is Iden 
Ln all material respects to tlmt used In section 104(d)(2) of the 1977 M 
\ct. Accordingly, tlic foregoing prcccdent.s are equally applicable to ca 
Involving, the validity of wlthdraV'/al orders Issued pursuant to section 
L04(d)C2) of the 19.77 Mine Act. 

The underlying .section l04Ctl)(l) withdrawal order, Order No. 910780 
vas issued on June 9, 1980. The subject section 104(d)(2) wltlidruwal or 
•ias issued on February 24, 1980, , 260 days later. The evidence pre 

rented is not sufficient to prove that an Intervening "clean" inspection 
Df the entire mine had not occurred between chose dates. 

The Secretary sovight to prove through Exhibit H-5 that an Interveni 
:lcan inspection of the entire Deliuc Mine had not occurred between June 
L980, and February 24, 1981. The exhibit Is styled "104(d) Unwarran ta bl 
failure," and consists of two pages, each of which is divided Into five 
;ertical columns. The column hctidings, when read from left to right, ar 
'Date Issued," "Ci ta tion/OrJer No.," "Reg. Section," "Date Due," and 
’Abatement Date." The exhibit contains a total of 30 entries, beginning 
^lay 30, 1980, and ending February 24, 1981. 


efect in the exhibit was highlighted by the inspector s testimony uuiLnc 
equired outside assistance to determine that No. 9107B0 was a 1.0. (d)(1) 
Ithdraval order, and not a citation (Tr. 129-130). Furthermore, the ^ 
nspcctor gave testimony explaining only several of the Individual ontiLos 
ppearing on the exhibit (Tr. 129, 132-133). 


Inspector .Napier gave a general expl«ination as to tlic natui e of hxhibi 
-5. ’./l\evi asked to explain the exhibit, he testified that he and Ills supei 
isor searched the records to determine whether the Dcluie Mine was on a "(d 
equence," or whether a "clean" inspection had been made at that mine. He 
urthor testified that according to the instructions he liad received, a 
clean" inspection is a regular inspection of the complete mine, pcrloriiu’d 
y one or more inspectors, during which the "(d) sequence violation' is not 
ssued (Tr. 3A-35). _5/ He testified at a later point in his testimony that 
hen such an inspection ' is performed, the notation "clean inspection" is 
ncered on Exliibit M-5. Since Exhibit M-S docs not contain such a notation 
he inspector concluded that a "clean" inspection of the ontlro Dcluie Mine 
ad not been made (Tr. 131-132). He further testified that the last coiiiple 
nspection of the Uchuc Mine was performed between the months of October an 
ccember, 1980 (Tr. 132-133). 


In addition to the foregoing, it is unclear wlietlicr Inspector Naplor 
esosrehed the Debue Mine's inspection history as far back as Juno 9» 19(10, 


7 Inspector Napier testified on this point as follows during direct 
xamlnstionj 

"Q. Okay. I will now show you what has been received in evidence an 
SHA's Exhibit Nunber 5 (indicating). Will you explain that for the Court? 

"A. Yes, sir. My supervisor, Oscar Kally, and myself, wo Bearchocl 
he records to determine if the mine was on a (d) Sequence or if there was 
clear inspection at the coal mine or if a clear inspection had been made 
t the coal mine. 

"And by a clear interpretation of this, our instructions are that a 
Lear inspection is a regular inspection of that complete coal mine by 
itlier one or more inspectors where tliat the (d) Sequence violation is not 
ssued during that Inspection. 

"And that clears the run on the (d) Sequence. To our determination, 
hoy had not had, on the (d) Sequence, within ninety days, a clear inspec- 
ion, or within the last portion we had been there the (d) Sequence was 
n continuance at this coal mine" (Tr. 34-35). 


3 (icLinicion OL a cican inspection, he may well have considered it 
necessary to research the time period prior to the commencoinecit of Lite 
si regular inspection because the search had already revealed three unwc 
ntablo failure violations dated December 3, 1980. 

The foregoing evidence is not sufficient to support a finding that a 
lean" liispectLon of tlie entire Dehue Mine had not occurred in the 260 di 
.ween June 9, 1980, and February 2A , 1981. The Secretary's case on thii 
sue stands or falls on the basis of Exhibit M-5, and that document is 
tally flawed. The only type of inspection that would be expected to be 
corded on l-^xhlbit M-5 a.'? a "clean" inspection would be a complete regulc 
spection of tlie entire mine which resulted in the issuance of no iinwar- 
ntable failure violations. A series of spot health, safety, health and 
fety, ventilation and section 103 inspections which collectively cover 
2 entire mine and which do not result in the issuance of any unwarrantat 
Llure violations would not be expected to be recorded on Exhibit M~5 as 
"clean" inspection of the entire mine, given the policy in effect at MSI 
ian, WcvSt Virginia, office. This is contrary to Che rule of law set for 
the Commission in C F & I Steel Corporatio n, 2 FMSMUC 3A59, 2 BNA MSUC 
j7, 1980 cell OSilD par. 2A,994 (1980), and Old lien Coal Corporation, 
FMSIIRC 1186, 2 liNA MSllC 1305, 1981 CCII OSHD par. 25,397 (1981), and pro- 
,ulcs a finding that the Secretary has established a prlina facie case as 
the absence of an intervening "clean" inspection of the entire mine 
tween June 9, 1980, and February 24, 1981. 

In view of the foregoing, I conclude that the Secretary has failed tc 
3VO a prima facie case as to (1) the existence of the underlying sectlor 
Ucl)(l) citation, and (2) the absence of an intervening "clean" inspects 
the entire mine. 

It Is found later in this decision (1) that the cited violation of m£ 
:ory safety standard 30 C.F.R. § 75.321 occurred at Youngstown's Define 
le on February 2, 1981, (2) that such violation was caused by Youngstowr 
■warrantable failure to comply with such mandatory standard, and (3) that 
:h violation was of such nature as could significantly and substantially 
itributc to the cause and effect of a mine safety or health hazard, 
zordingly, Youngstown's motion will be grjinted in part and denied in 
:t. The subject section 104(d)(2) withdrawal order will not be vacated, 
!: it will be modified to a section 104(d)(1) citation. 

D. Power to Modify a Section 104(d)(2) Withdrawal Order to a Sectlor 
104(d)(1) Citation 


Section 105(d) of the 1977 Mine Act provides, In part, that if, withj 
days of receipt thereof, a mine operator notifies the Secretary that he 


relief." (Enphapis added.) It is Ctiorerorc cLear uiiaL r.iie faL<.i 
tile undersigned Administrative Law Judge to modify tlic subject 
withdrawal order to a 104(d)(1) citation. 

It is recognized that certain Hoard decisions unefer the 19 
call be broeidly read for the proposition that an Administrative 
does not have the authority under any circumstances to modify a 
order to a citation. Freeman Coa l Mining Co m pany , 3 II5MA 4 

81 I.D. 723 , 1 BNA MSHC 1209, 1974-1975" CCll DSHD par. 19,177 (1 
Coal Company , 2 IBMA 216. 224-225, 80 I.D. 626, 1 BN’A MSIIC 1078 
CCll 0811D. par. 16,608 (1973), Free ma n Cloal Mining Corpo r ation , 
209-210, 80 I.D, 610, 1 BNA MSilC 1073 , 1973-1974 CCII OSIli) par. 
aff'd. on other grounds su b non. Freem a n Coa l Mining Company v. 
of Mine Opera t ions Appeals , 504 F.2d 741 (7tli Cir. 1974). To t 
such a broad reading of those decisions is possible, they are n 
good law under the 1977 Mine Act. A blanket prohihiHon ngaina 
a withdrawal order to a citation is considered contrary to tlie 
expressly conferred on the Commission and it.s Administrative La 
section 105Cd) of the 1977 Mine Act. 

The subject withdrawal order enust be pronounced invalid as 
104(d)(2) withdrawal order only bccau.se the Secretary failed to 
the existence of the underlying section 104(d)(1) citation and 
of an Intervening "clean" inspection of the entire mine. The f 
proof on one or both of these two issues requires a disposition 
the order as a section 104(d)(2) withdrawal order. 

Hov/ever, the fact that the withdrawal order is Invalid bee 
failure of proof on these two issues does not mean that the add 
tions appearing on the face of the order arc not well founded, 
order alleges, and the proof shows, the occurrence of a conditi 
of mandatory safety standard 30 C.F.K. § 75.321; that such viol 
caused by the mine operator's unwarrantable failure to comply w 
tory safety standard; and that such violation was of such natur 
significantly and substantially contribute to the cause and off 
safety or health hazard. These Issues have been litigated by t 
and findings of ftict and conclusions of law are set forth herd 
these issues In favor of the Secretary, It is therefore consld 
ate to modify the withdrawal order to a section 104(d)(1) citat 
findings which reflect what the proof shows. Tlic modification 
in a finding that a condition cxi.sted other than the one charge 
'Youngstown violated any mandatory standard other than tlie one c 


YoungbLown's Dehue Mine on February 24, 1981, during the course of a 
cial inspection conducted pursuant to section 103(g) of the 1977 Mine Act 
h. M-1; Ir. J9-20, 28). The withdrawal order alleges a violation of man" 
ory safety standard 30 C.i-'.R. & 75,321 In that: 

'i’he report of the 3rd shift mine foreman’s report book 
dated [February 2, 1981,] <ind signed by Hiram Marcim, Jr. 
stating that the fan (No. 2) was off at 4:30 a.m. and in 
his statement in tlie record book indicate that men were 
started withdrawing at 5:06 a.m. on (February 2, 1981,] 
wliicli is not in compliance vjith [30 C.F.R. §] 75.321. 

h. M-4). 


Mandatory saiety standard 30 C.F.R. § 75,321 provides as follows: 

Kach operator shall adopt a plan on or before ilay 29, 

1970, which shall provide that when any mine fan stops, 
immodiate action shall be taken by the operator or his agent 
(a) to witlidraw all persons from the working sections, (b) Co 
cut off tlic power in the mine in a timely manner, (c) to pro- 
vide for restoration of power and resumption of work if 
ventilation is restored wltliin a reasonable period as set 
forth in tl\e plan after the working places and other active 
workings where metliano is likely to accumulate are reexamined 
by a certified person to determine if methane in amounts of 
1.0 volume per centum or more exists therein, and (d) to pro- 
vide for withdrawal of all persons from the mine if ventila- 
tion cannot bo restored within sue)) reasonable time. The 
plan and revisions thereof approved by the Secretary shall be 
set ont in printed, form and a copy shall be furnished to the 
Secretary or his authorized representative. 

30 C.F.R. § 75.321-1 provides that "(ulnless a different period of time 
approved by the Coal Mine Safety District Manager, 'reasonable period' 
erred to in § 75.321 means a time lapse of not more than 15 minutes." 
DchuG Mine's fan stoppage plan, in effect on February 2, 1981, containec 
following requirement : 

If FAN is OFF for more than 15 MINUTES , notify all people 
underground and tell them to come outside and the last people 
coming out of an area will knock the AC and UC Power for their 
area. When the FAN is OFF for 15 MINIJTFS and people start 
outside FVERYONE (INCLUDING FOREMHN) will come directly 
outside. [Empliasis in original.] (Exli. 11-6.) 


(Tr. 32). 


The No. 2 fan stopped at approximately A a.m. on February 2, l9Bi ( 
n-7; Tr. 33-34, 87, 107-1D8). The fan was not restarted until approxima 
7 a.m. on February 2, 1981 (Fxh. M-7; Tr. 58). Youngstown did not bcp.lu 
withdrawing the miners from the Dehiie Mine’s underground workings unLl.l. 
approximately 3:06 a.m. (Exh. M-2; Tr. 30-31, 170-171), > n]iproxiiiia t 

1 liour after the No. 2 fan stopped. 

In summary, the Dehue Mine’s No. 2 fan was off for approximately 
1 hour on February 2, 1981, before Youngstown began withdrawing the mine 
from the mine's underground workings. This clearly violated the 15-miuu 
requirement set forth in the Dohue Mine's fan stoppage plan. Accordingl; 
it is found that a violation of mandatory safety standard 30 C.F.R. 

§ 75.321 has been established by a preponderance of the evidence. 

F, Unwarrantable Failure Criterion 


Withdrawal Order No. 917568 contains the allegation that the cited 
lation was caused by the mine operator's unwarrantable failure to comply 
with mandatory safety standard 30 C.F.R, § 75.321. A violation of n man 
tory health or safety standard is caused by an unwarrantable failure to 
comply where "the operator involved has failed to abate the conditions o 
practices constituting such violation, conditions or practices the opera 
knew or sliould have known existed or which it failed to abate because of 
lack of due diligence, or because of indifference or lack of reasonable 
care." Zelglor Coal Company , 7 IBMA 280, 295-296, 84 I.D. 127, 1 liNA MS 
I5l8, 1977-1978 CCH OSHD par. 21,676 (1977), The evidence presented in 
case shows that the No. 2 fan was off for cipproxlmately 1 hour before 
Youngstown began to withdraw the miners from the Dehue Mine's undergroun 
workings, and that Youngstown's failure to begin the evacuation earlici' 
caused by an unwarrantable failure to comply with mandatory safety stand 
30 C.F.H. § 75.321. 


The evidence presented as to the general layout of the Dehue Mine 
reveals that the mine’s underground workings arc situated on both sides < 
the Cuyandotte River. Tlie No. 3 fan, the dispatcher’s office and the si 
entrance are located on the east side of the river (Exh. 0-1; Tr. 41-45) 

(Tr ^4^5*^^172r'^ office is located on the surface next to the slope entr 


The underground areas identified as First Right 
Mains (10 Drive), and Second South arc located on the 


First Northwest, 
west side of the 


S. 

r 


L biuiiL, Miuwii Liiu nrancii »->nari:, appears to be located tn one 

e westernmost portions oC the mine (Exh« 0-3.). 


The underground areas located on the east side of the river are con- 
cted to tlie underground areas on the west side of the river by three 
tries passing underneath the river. One of those entries is on return 
r and another is on neutral air. The middle entry is the track, entry, 

(1 it is on intake air (Exh. 0-1). Hie No. 2 fan and the nearby intake 
r sliaft are located fairly close to the point at whicli the three entrit 
ssing underneath the river join the underground workings on its wcsLcri 
do (Exh. 0-1). In terms of distance, the No. 2 fan Is located on the 
rface approximately ono-quarter of a mile from the slope entrance whlcJ- 
noted above, is located on the cast side of the river (Exh. 0-1; Tr. 
7). An individual proceeding underground from the slope entrance to tl 
derground workings on the west side of the river would be required to 
ss close to the No. 2 fan’s air shaft (Tr. 116). 

The evidence as to the specific activities occurring on the morning 
bruary 2, 1981, reveals that two fire bosses, Mr. Louis Zqco and Mr. Is 

Ison, were on duty on, the third shift on February 2, 1981. Mr. Zeto ha 

sponsibillty for Second South Mains and First Right Mains. Mr. Nelson 
d responsibility for 10 Drive, Second Right off South Mains, and First 
rthwfist (Tr. 220-221). Additionally, it is important to bear in mind 

roughout the discussion which follows that the fan alarm for the No. 2 

n was Inoperable at all times relevant do the February 2, 1981, vlolatl 
mandatory safety standard 30 C.F.U. § 75.321 which is the subject matt 
this case. 


Tlie alarm system for the No. 2 fan was wired to a horn signaling dcvl 
cated at or near the lampliousc. Tlie horn signaling device was approxi- 
tely 30 or ^»0 feet from the dispatcher's office. Tlio alarm system is t 
ual method for determining whether a fan stoppage has occurred. Howcvg 
2 fan alarm did not sound on the morning of February 2, 1981, because t 
arm system was inoperable at all times relevant to the violation charge 
spector Napier issued a yeparcite citation to Youngstown for its failure 
have an operable fan alarm system. Hie inoperable fan alarm was taken 
to account by the Inspector In making his decision to issue the subject 
tlidrawal order (Tr. 82-83, 102, 189), 

The citation encompassing the inoperable fan alarm is not part of tb 
bject matter of this proceeding. The Secretary lias not stressed the 
operable fan alarm in arguing that the violation which is the subject 
tter of this case was caused by Youngstown's unwarrantable failure to 
mply with mandatory safety standard 30 C.F.R. § 75.321. 


after, transferred to the 
:!01-203, 218-219). It is 
througl; the intake entry 
from First Northwest to t 


slope car, or cage, for the 
clear beyond any doubt that 
Located beneath the Giiyandot 
he bottom of the slope. 


ride up the slope ' 
the tliree men passi 
te River wlille ridii 


Upon reac.liing the top of the slope, Mr. Marcum was immediately sumim 
to the dispatcher’s office by Mr. Frank, llarino, the dispatcher, who info 
him that Mr. Zeto had just called on the pager to report an air proljlein, 
that Mr. Zeto was standing by to talk with him (Tr. 183-184). Mr. Marcui 
proceeded iniinediatcly to the dispatcher's office and took the call. At 
4:45 a.m., Mr. Marcum was informed by Mr. Zeto that he had "no air" on t 
Second South I-lalns (Tr. 183-185, 221-222). Mr. Zeto informed Mr. Marcum 
that he was going to check the section further to see if he could find a 
thing wrong, and re<iu€ated Mr. MarcurA to call Mr. Isaac Kelson, the othe 
fire boss, for the purpose of determining whether everything was all, rig 
at 10 Drive (Tr. 185, 221). 


Then, Mr. Marcum asked Mr. linrlno where Mr. Nelson was located. 

Mr. Marino responded that Mr. Nelson had departed South Mains heading fo 
First Northwest at 4:30 a.m. (Tr. 184-185). Mr. Marcum then contacted 
Hr. Nelson on the pager. Me. Nelson was on First Northweat at the*, time.. 
Mr. Marcum asked Mr. Nelson whether he had made 10 Drive, and Mr. Nelson 
responded in the affirmative (Tr. 185-186). Mr. Marcum followed up this 
question by asking Mr. Nelson whether he had found anything wrong on 
10 Drive, such as any dowiied curtains or any falls. Mr. Nelson respondct 
in the negative, but stated that he could not got any air on 10 Drive (T 
186-187, 197-198). Mr. Marcum instructed Mr. Nelson to "go on up at Kir, 
Northwest and see if you’re getting any air" and to imineclintcly report h 
findings to Mr. Marino (Tr. 187, 198-199). 

Hr. Marcum, accompanied by Messrs. Evans and Wolford, returned unde 
grovmd. Hr. Marcum intended to go to 10 Drive to personally check the a 
and determine the cause of Che problem (Tr. 187-188). 

The three men stopped at First Right so that Hr. Marcum could call 
Mr. Marino. He placed Che call and asked Mr. Marino whether Mr. Nelson 
reported back. Mr. Marino responded in the negative (Tr. 188, 206, 232- 
Mr. Marcum testified that he knew something was wrong when lie stoppctl at 
Right because the volume of air passing through the area was noticeably 
than It should have been (Tr. 223, 232—233). Mr. Evans' testimony indie 
chat after calling Mr. Marino, Mr. Marcum stated that he could not feel 
air movement. Mr. Evans further testified chat he acknowledged Mr. Marc 
remark by stating: "Well, 1 can't feel nothing, either" (Tr. 206). 


i<J Mr. Marcum LcaLificd Lliat they knew at that point that the fan had 
lopped C'i’r. 206, 224, 232-233). 

The throe men retreated outby and checked the return overcast at Fi 
^ght. Tliere was no air movement in the overcast, Mr. Marcum called 
r. Marino on Llie paj'cr, informed him that the fan had stopped, and told 
Lm to Viegin withdrawing the men from the mine. Mr. Marino received thi; 
ill at approximately 5:06 a.m., and the evacuation of the nine began (T 
!8, 224-225). 

The evidcMice prenouted in this case points unmistakably to the cone 
Lon tliat Youngstown's failure to begin withdrawing the miners from the I 
Lnc's underground workings until 5:06 a.m. was caused by an unwearrantnb 
illure to comply with mandatory safety standard 30 C.F.U. § 75.321, not- 
Lthstanding the fact that the Mo. 2 fan's alarm system was inoperable a 
LI times relevant to this proceeding. This conclusion is based on the 
oinbined actions of Mr. Isaac Nelson, one of the two fire bosses, and 
r. Hiram Marcum, Jr., the third shift mine foreman. 

Federal law imposes an affirmative obligation on the operator of a 
Ine which is subject to the provisions of the 1977 Mine Act to maintain 
:lequate ventilation in such mine's underground workings so as to dilute 
aiider liariuless, and carry away volatile mctliane gns. Explosive concent 
Ions of methane gas pose well recognlxcd dangers to the safety of the 
iners In the mine's underground workings, and the ventilation requireme 
at forth in tlie various mandatory safety standards applicable to undorg 
^al mines are intended, in part, to eliminate those dangers, y See , e 


/ See S. Rep. No. 95-181, 95th Cong., 1st, Sess . (1977), reprinted In 
EGISLA'flVM HISTORY OF TH15 FEDERAL MINE SAFETY AND lllCAL'ffl ACT OF 1977 at 
1978), which states, in part, as follov/s: 

"Investigation of the ScoLin [ sic ] mine disaster In Eastern Kontuck 
rovides but one case in point. On March 8 and 11, 1976, two explosi.ons 
ethane gas in the Scotia mine resulted in the deaths of twenty-three (2 
iners and three (3) federal mine Inspectors, Metitane is a colorless, 
dorless, tasteless gas which is liberated or escapes naturally in certa 
ines. (Although metlmne liberation is most commonly associated with co 
ining, it is present in connection with Che mining of other minerals al 
rona, for example.) Methane is explosive when it constitutes between 5 
nd 15 percent of the atmosphere of a mine, and when, while in that con- 
entration range, It is ignited by some ignition source. The pressure o 
ethane in a mine is controlled by adequate ventilation; and thus, venti 
ion of a mine is important not only to provide fresli air to miners, and 


'5.320. 


In view oT tliese considerations, It mist be concliicled Lhat a fire b(jsj 
imongst others, who delects a loss of air during t\\c covirsc of his dvvtiiis i 
mder an af f i roia Live obligation to ifamediately notify tlie appropr l;i to ropre 
jontativGs of tlie mine operator that ho has detected n loss of air. A ‘’fii 

)oss" is defined, amongst other definitions, as "[a] person dcsignaLcd to 

examine the mine for gas and other dangers," and as "[a] state cartiflcd 
supervisory mine official who examines the mine for firedamp, gas, and oth< 
iangers before a shift comes into it and who usually makes a second Gxamin< 
lion during Che shift * * Paul U. Tlxrush (cd.), A Dicti o nary of [l ining 

lin eral, and Rciatcti Terms (V/ashington, D.C,: U.S. Dejiartment of the Intel 
iureau of Mines) (1968) at page A29. It must be further concluded Lliat a i 
ioroman, or other similarly situated representative of the mine operator, t 

receives a report that a loss of air has been detected underground, is roqi 

:o conduct his search for the cause of the problem in the most direct and n 

ifficlent manner available to him. In the Instant case, both Mr. Molson ai 

ir. liarcujii were negligent in discharging their respective duties. 

Hr. Nelson detected the loss of air on 10 Drive prior to departing S(m 
iains for First Northwest at 4:30 a.m. Yet, he made no attempt to pro:n[Jll} 
inform his sxipcrlov as to the existence of the condition. In fact, he mnth 

10 attempt to communicate his findings to his suj'crior uiilil lie was contnci 

5y Mr, Marcum at approximately 4:45 a.m., ^.c. , after the mine foreman dir( 
in inquiry to him (Tr. 198). The knowledge acquired by Mr. Nttlson at or 
icfore 4:30 a.m. as to the loss of air is properly imputed to Youngstown. 
Phe actual or construccive knowledge of a person designated by the mine 
jperator to perform required examinations Is properly Imputed to the mine 
ipcrator. P ocahontas Fuel Company , 8 IBMA 136, 84 l.D. 448, 1 HNA MSllC 15i 
L977-1978 CCH OSIII) par. 22,218 (1977), aff'd. sxih nom. Pocaliontas Fuel 


In. 1 (continued) 

:ontrol dust accumulation, but also to sweep away liberated methane before 
Lt can reach the range where the gas could become explosive. In terms 
:hen of the safety of miners, the requirement that a mine be adequately 
ventilated becomes one of the most Important safety standards under the 
;i969] Coal Act." 

Additionally, Inspector Napier testified that a recent methane gas 
’Xplosion at Westmoreland Coal Company's Ferrell No, 17 Mine, which 
I’esulted in the death of five miners, occurred when Improper ventilation 
)crmitted the gas to build up (Tr. 39). 



1) Lhc fan alarm did not go off, (2) only one Eire boss had called repor 
no air," and (3) none of the workers underground had called Co report ar 
ir problem (Tr. 225-226). Significantly, he innintalned that he did not 
alk Lo fir. Nelson before beginning his return trip underground (Tr. 223, 
32). But he aiso maintained that he might have suspected a fan proble/n 
ad bo been successful in contacting Mr. Nelson before returning undergre 
nd had Mr. Nelson tilso reported "no air" (Tr. 223). 

Mr. Miircuni’s testimony Is not credible insofar as he maintains that 
id not talk to Hr. Nelson before beginning his return trip underground, 
r. Marino testified that Mr. Marcum contacted Mr. Nelson on Che pager af 
alking to Mr. Zeto and before returning underground, and that Mr. Nelson 
eported a loss of air, or "no air," on 10 Drive during their convorsatic 
Tr. 18^1-197, 197-198). Mr. Marino’s testimony is considered credible on 
l»lf5 point. Therefore, Mr. Harcum, by his own admission, should liave 
usi)cctcd a fan problem before beginning his return trip underground. 

However, it appears Chat Mr. Marcum managed to convince himself befo 
uglnning his rotvirn trip underground that the problem had been caused by 
iLhor a roof fall or a downed curtain somewhere on South Mains (10 Drive 
Tr. 199, 205, 211), It further appears that Mr. Marcum became so pre- 
ccuplcd wltli this belief (1) that he failed to notice those things which 
reasonable man in Ills position would have noticed, observations wliicli 
iiould have led him to deduce that a fan stoppage hud occurred, and (2) 
hat he passed, but failed to stop and to examine, the No. 2 fan’s air 
haft on his way to South Mains. A reasonable man in his position would 
nvo stopped and examined the air shaft, an examination which would have 
oncluslvely revealed tliat a fan stoppage had occurred, instead of pro- 
ecdlng farther into the mine. 

Tile evidence hIiows Lliat the largest volume of intake air used to ven 
lie active workings enters the mine tlirougU the slope entrance (Tr. 106). 
act, approximately 95,000 cubic feet per minute of the 250,000 cubic fee 
inute of air drawn into the mine by the No. 2 Cun enters through the slo 
nd moves at a speed of approximately 10 to 12 miles per hour (Tr. 35-36, 
'll). Air movement is barely perceptible in the slope when the No. 2 fan 
ff (Tr. 141-142). A number of observations could and should have been m 
n the vicinity of the slope, observations which would have led a reasons 
an to conclude that a fan stoppage had occurred. First, the slope entra 
s approximately 15 feet wide and 8 to 9 feet high (Tr. 158, 159). A clo 
ag attached to a wire was hanging In the slope entrance. The rag was ha 
ig approximately 2 feet down from the roof, and measured approximately 
inches in length and 4 inches in width (Tr. 140-142, 158-159, 190). Th 


he lack of air movement as he stood at the top of the slope (Tr. 35-36, 
41). Third, Mr. Marcum should have detected a lack of air pressure pusli 
gainst a smaJ 1 wooden door located at the top of the slope which must be 
pened to board the slope car (Tr. 140-141, 161). Kourtli, Mr. Marcum slio 
ave detected the absence of air while riding the open slope car (Tr. 140 
47). Finally, Mr, Marcum should have noticed the lack of air movement u 
e reached the bottom of the slope (Tr. 106-107). 

Only a stoppage of the No. 2 fan could have accounted for tlie abscnc 
C air ill the slope area. The roof fall or short circuit in tlie air whic 
Ir . iiircum appears to have suspected would not have accounted for tills 
henomcnon (Tr. 36-37, 99-100, 148-149). Tlie mine is too large, covers t 
uch territory, for a roof fall or similar problem to have intorforred wi 
lie ventilation in such a way that Mr. Zeto would not got any air on .Seco 
■ouch (Tr. 148-150). 

Additionally, Mr. Marcum passed, but failed to stop and examine, the 
o. 2 fan’s air shaft on liis way to South Mains. Ilo could have disembark 
rora the jeep and walked tlirough some air lock doors into an overcast, an 
hereafter proceed to the air shaft. If the No. 2 fan had been working, 
Ir movemLMit at the bottom of that shaft would have been quite notlcenble 
Tr. 116-117, 150-153, 157-158). Similarly, the absence of air movement 
ould have been quite noticeable. 

In view of the combined actions of Messrs. Nelson and Marcum, I cone 
hat Youngstown failed to abate a violative condition that it knew or sho 
nve known existed because of a lack of due diligence or because of indif 
ercnce or lack of reasonable care. The failure to begin withdrawing the 
incus from the Deiiue Ilinc's underground workings until approximately 
:06 a.m. was caused by an unwarrantable failure to comply with the requi 
ents of mandatory safety standard 30 C.F.R, § 75.321. 

G. Significant and Substantial Criterion 


Withdrawal Order No. 917368 contains the additional allegation that 
he violation was of such nature as could significantly and substantially 
ontribute to the cause and effect of a mine safety or health hazard. 
Ithough no consideration need be given to the significant and substantia 
ri terion in order to determine the validity of a section 104(d)(2) with- 
rawal order, Youngstown sought review of the allegation in its notice of 
ontest and the issue was litigated by the parties. 

In National Gypsum Com pany, 3 FMSHRC 822, 2 BNA MSIIC 1201, 1981 CCH 
SHI) par. 25,294 (1981), the Commission held: 


AL^Lliouj»h^ Lhc 11977 Mine Act] docs not define the key 
Lenn‘3 hazard' or "significantly and substantially," in this 
context wc iindcrstand the word "hazard" to denote a measure 
of dnngor to safety or health, and that a violation "sig- 
niiicaiuiy and substantially*' contributes to the cause and 
Gfiect of a liazard It the violation could be a major cause 
of a danger to safety or health. In other words, the 
contribution to cause and effect must be significant and 
substantial. 3 FMSHRC at 827. [Footnote omitted.) 

Ihc No. 2 fan ventilates the active portion of the mine, and produces 
proxlmately 250,000 cubic feet of air per minute (Tr. 32-33). It is the 
in ventilating fan for the active working area (Tr. 227). 

A substantial atnount of the methane gas liberated by the Dehiie Mine is 
moved from the underground workings by the No. 2 fan. Methane gas is 
inov(Kl from the mine by that fan at a rate of approximately 175,000 cubic 
ot in a 2A-hour period. Of the three fans used to ventilate the mine, 
n No, 2 fan removes the mo‘>t methane (Tr. 33, 38). The fan stoppage 
uJ d have permitted a substantial amount of methane gas to build up In 
e Oelnu’ Mine's active workings. Given an ignition source, an explosion 
uld liave occurred. All miners in the active workings would have been 
posed to fatal injuries (Tr. 38-39, A9). Approximately 19 men were 
rklfig underg round at the time (Tr. 220). Accordingly, it must be con- 
ucled that tlio violation was extremely serious. 

In view of the foregoing, I find chat the violation could have been a 
jor cause of a dani;er to safety or health. The particular facts surround; 
e violation show the existence of a reasonable likelihood that the hazard 
ntril)utGd to would result in an injury or an illness of a reasonably serit 
Cure. Accordingly, I conclude that the violation was of sucli nature as 
ulci siguif icantly and substc»nclally contribute to die cause and effect of 
mine safely or healtli hazard. 

Conclusions of Law 

1. Youngstown Nines Corporation and Its Dehue Mine have been subject i 
2 provisions of the 1977 Mine Act at all times relevant to this proceeding 

2. Under the 1977 Mine Act, the Administrative Law Judge has jurisdic* 
on over the subject matter of, and the parties to, this proceeding. 

3. Federal mine inspector Dana T. Napier was a duly authorized repre— 
itatlvG of the Secretary of Labor at all times relevant to the issuance 

Withdrawal Order No. 917568. 


cion of the entire Dehue ftlne between June 9, 1980, the date o 
Che underlying aection l0^(d)(l) withdrawal order, and Pebruar' 
date of issuance of Withdrawal Order No. 917568. 

5. The violation of mandatory safety standard 30 C.F.R. 
charged in \;ithdrawal Order No. 917568 is found to have occurr 

6. The subject violation of mandatory safety standard 30 
was caused by the mine operator's unwarrantable failure to com 
mandatory safety standard. 

7. llic subject violation of mandatory safety standard 30 
was of such nature as could significantly and subsUantially co 
cause and effect of a mine safety or health hazard. 

8. All of the conclusions of law set forth in Part IV, q 
reaffirmed and incorporated herein. 

VI. Proposed Findings of Fact and Conclusions of l/aw 

The Secretary, Youngstown, and the Intervenor filed posth 
Additionally, the Secretary and Youngstown filed reply briefs. 
Insofar as they can be considered to have contained proposed f 
conclusions, have been considered fully, and except to the ext 
findings and conclusions have been expressly or impliedly affi 
decision, they arc rejected on che grounds Chat they are, in w 
part, contrary co the facts and law or because they are iinmate 
decision in this case. 


ORDRR 


Accordingly, IT IS ORDERED that Youngstown's motion to va 
104(d)(2) Withdrawal Order No. 917368 at che close of the Scer 
in-chief be, and hereby is, GRANTED IN PART and DENIED IN PiVRT 
Youngstown's notice of contest be, and hereby Is, GRANTED IN P 
IN PART. IT IS THEREFORE ORDERED that Withdrawal Order No. 91 
hereby is, MODIFIED from a section 104(d)(2) withdrawal order 
104(d)(1) citation containing findings: (1) that a violation 
safety standard 30 C.F.R, § 75.321 occurred at Youngstown's De 
February 2, 1981, in that the No. 2 fan stopped at approximate 
Youngstown did not begin to withdraw the miners from Che mine' 
workings until approximately 5:06 a.ra., in violation of the 15 
nient set forth in Che fan stoppage planj (2) chat such violati 
by the mine operator's unwarrantable failure to comply with su 
safety standard, and (3) that such violation was of such natur 
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) COMPLAINT OF DISCRIMINATION 
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) 

) DOCKET NO. WEST 81-69-D 

) 

) 

) MINE: Lucky McMine 

) 

) 

) 


ORDER APPROVING SETTLEMENT 


On July 9, 1981, tlic parties filed a stipulation of settlement, co 
and motion. According to the terms of the settlement, respondent is to 
the complainant, Ralph W. Johnson, the sum of $1,000.00 for loss of bar 
wages and other expenses resulting from his discharge. Furthermore, tlj. 
complainant's employment record will be expunged of any adverse referen 
relating to his discliarge. Having given due consideration to the propo 
settlement I conclude that it should he granted. 

IT IS THEREFORE ORDERED that the stipulation of settlement, consen: 
motion is hereby approved. Respondent is OUDERIiD to pay tlie complainan 
$1,000.00 within 30 days from the date of this order. 
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DECISION 


By authority of tlie Federal Mine Safety and Health Act of 1977, 30 
C. § 801 c L s e ({ . , the petitioner seeks an order assessing civil monetary 
Itien against the respondent for alleged violations of regulations as 
part i.cu J ar ly set forth in four citations, all of t»^nch were issued on 
h 11, 1980. 

At the hearing, Llic parties agreed to the following: 

1. I have jurisdiction over the parties and subject matter of these 
Bed ings . 


2. Tlie respondent is an operator of moderate size and l^as a moderate 
ory of prior violations. 


o I c nc citations. 


5. Ttie inspector wlio isstied the citations was an authorized 
representative of the ^lecretary. 

At the conclusion of all of the evidence, the parties agreed to w? 
the filing of post hearing briefs and agreed to have a Decision renderc 
from the bench after closing arguments. The bcncli Decision is as folic 

B ENCH DKCISIOM 

Citation Ho. 376188 

Citation No. 376191 

Th^ petitioner alleges in Citation No. 376188 a violation of 30 C. 
56.16-1__/ because the self cleaning t/n’ I pulley of a transfer belt; unde 
the cone crusher was unguarded. In Citation No. 376191 petitioner alU 
violation of 30 C.F.R. 56.12~8V in that electrical wires leading into 
junction box were pulled away from the strain relief clamp and were rul 
on the metal part of tiio junction box. These allegations were admitted 
the respondent. Accordingly, considering the criteria .sot forth in sot 
110 (l) of tlio. Act, tliese citations are affirmed and penalties arc assefi 
in the amounts of $106.00 and $68.00 respectively. 

Ci tat ion No . 3 76 )89 

A violation of 30 C.F.N. $6 . 1 2- 32_^/ is alleged in tliat the electric 
panel on the trailer for the control switches of the crusher operator d 
not have an adequate cover to fully cover the electrical wires. All of 
wires and the connections in the box were not covered. These facts wer 


V 56,16-1 Mandatory. Gears; sprockets; chain.s; drive, head, tail, and 
up pulleys; fly wheel; couplings; shafts; saw bl«idos; fan inlets; .simil 
exposed moving machine parts wljich may be contacted by i)erson 9 , and whi 
may cause injury to persons, shall be guarded. 

_2/ 56.12-8 Mandatory. Power wires and cables shall be insulated 

adequately whore they pass into or out of electrical compartments. Cab 
shall enter metal frames of motors, splices boxe.s, and electrical 
compartments only through proper fittings. When insulated wires, other 
cables, pass through metal frames, the holes shall be substaiit ial ly bus 
witli insulated bushing, 

3 / 56 . 19-39 MflnH iltfirv. Tncno^l- 


Ihe pntitioiicr nllop.os a violation of 30 C.F.R. 56.U-1, wiiich i 
guarclitiK rngnlacion previoii<ily citorf. SpecificflMy, the third and fo 
return idlers under Lhn belt coming from the cone crusher were not gn 
The evidence was that these return idlers were 5 1/2 to 6 feet off th 
floor, and that no citations had been issued for this alleged violali 
during four ])revicnis inspections, "plus the compl iincntary inspection.' 
3^*). fl>(- citation at issue was served because an employee had been o 

walking undc'r the idlers with a shovel at the time of the inspection. 
38). There was no eviilence that any person had been observed in tl^at 
be fore . 

I conclude that the return idlers being 5 1/2 to 6 feet above fb 
level arul in a remote area were guarded by their location in this cas 
'Thus, the return idlers were not moving machine parts wiiicli might be 
contacted by persona and which might cause an injury.'^/ Citation No. 
376190isvacat('d. ” 


ORDER 


Tlio foregoing l>onch Decision is affirmed and the re.spondent is o 
to pay civil penalties in the total amount of $174,00 within 30 days > 
date of this Decision. 


1 . 




y'jbn D. Bolts 

./Administrative Law Judge 


4/ A.s an additional reason for concluding there was no violation, 1 
Erroneously stated that return idlers were not "similar exposed movini 
machine parts" as defined by the regulation. This error would not ch 
the result since 1 also found that the return idlers were guarded by 
location, Dislr ibut ion : 

Distribution: 

Marshall P. Salzmnn, Esq., Office of the Solicitor, United States Dep 
of Labor, 450 Golden Gate Avenue, Box 36017, San Francisco, Californi. 
94102 
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Before: Judge Jon D. Do It 7, 


DECISION 


Contestant filed case No. CP!NT 79-9I-RM in order to ol>tain review 
the issuance of Citation No. 151433, wliich alleged a violation of 30 C 
5 7 . 5“50(b) ._/ Subsequently, in ca.se No. CENT 79“3in-M, tlie Secretary 


These c.ssos wore filed pursunnt to the provisions of tho Federal Mim 
:ety and Hoaltli Act of 1 977 , 30 H.S.C. S RDl et soq. 

At the conclusion of all the evidence the parties n}>rGed to waive th< 
Ling of briefs and agreed to have a Decision rondijred from the bench. 

Tile bench Decision is ns follows: 

Bl-NCIl DECISION 


1 make the following fitidings: 

1. I have jurisdiction over the parties and subject matter of tiiese 
iceed ings . 

2. llie inspectors wlio duly issued tlie citations and extensions 
jreof were authari'?:t*d rep resentac i ves of the Secretary. 

3. The liisLory of provions violation.*? on the part of the re.spondent 
not substantial or significant. 

h. Proposed civil monetary penalties are appropriate to the size of 
i business of the ojierator. 

5. 'Hie assessment of propo;;ed penalties would not affect tlie operatoi 
. 1. ity to continue in bu.sine.H.s. 

6. 'Hu’ operator demonstrated good faith in attempting Co achieve rap 
ipliance after notification of the alleged violations. 


57.9-69 Mandatory. Tires shall be deflated before repairs on them arc 
irCed and adequate means shall be provided to prevent wheel locking rim: 
jin creating a liazard during tire inflation. 


Ihe Secretary proposed a reauccioii or pcii<iiLy iroiii ^oo.uu l 
being a proper settlement. 

I find tliat the criteria set forth in section H0(i) of the 
met, and I. approve the settlement. 

C itation No. 1514 33 

The petitioner alleges a violation 30 C.F.R, 57.5~50(b), in 
drill operator in the 440 South drift was exposed to 2,634 porce 
permissible limit for an eight hour exposure to noise. Hearing 
was being worn. Petitioner also alleges Llint all feasible engin 
administrative controls were not being utilised to reduce this I 
order to eliminate the need for hearing protection. 

I find that the tests m.-idc by the inspector were properly c 
and the results were accurate. It is undisputed that miners wlio 
operating the jackleg drills were using ear plugs with ear muffs 
ear plugs at the time that the citation was issued. The miners 
noise did exceed the sound levels permissible during an eight ho 
of exposure. A dllA level exceeding 90 dliA is not permissible an 
level during the eight hour period of the inspection measured np 
114 dUA based on the table utili:^ed by the MSHA inspector. That 
case, feasible administrative or engineering controls are to be 
ns required by the regulation, and if such controls fail to redu 
exposure to within the permis.sihle levels, personal protection e 
must be provided. 

The feasible controls that could be utilixed ns testified t 
parties was that of a muffler installation on the jackleg drill. 
utili?:atLon of tliis device, the ciBA level would bn rnduced Lo ap 

110 dBA to 113 dBA. Tlie respondent stated that tlie dBA level wo 

approximately 114 dBA to 115 dBA with the muffler installation. 

' se of this device, which w.as tlie only 

ng control introduced as part of the 
exposure to witliin permissible level 
*ur period. Thus, personal protectio 
>0 no other way that the dBA level co 
evel . 

■unsel for the Secretary stated that 
rols is a necessary stop /is far ns t: 

: order to esLaljlish a prima facie ca 

ase in chief that feasible controls 


LMc.v. u.. i.ne inspector was satisfied with this personal 

tion, even thougli the muffler used reduced the sound level from onlv 
four dllA . 

herefore, I conclude ttiat the miner involved nL the time of the 
tio[t wns exposed to unacceptable or impermissible noise; that no 
le controls were available Co reduce the exposure to witliin 
sible levels as set forth in 30C.F.R. 57.5-50(b); and that the 
dent in providing personal protection equipment, in this case, ear 
and ear muffs which were not sliown to be inadequate, was in 
ance with tlie regulation. 

itation No. 151A33 is vacated. 


ORDKR 


he foregoing bench Decision is affirmed and respondent is ordered to 

civil penalty of $^9.00 within 30 days from the date of this 

on. 



Administ rat i VO 'tTaw Judge 


but ion: 

ney Cornelius, Rsq., Office of the Solicitor, United States 

Tient of I.abor, 555 Griffin .Square Building, S<tite 501, Dalla.s, Texas 


Warnock, President, Todilto Exploration & Development Corporation, 
cademy Parkway South N.E., Albuquerque, New Mexico 87109 




SECRETARY OF LABOR, : Civil Penalty Proceed; 

MINE SAFETY AND HEALTH : 

ADMINISTRATION (MSHA), : Docket No. LAKE 80-36: 

Petitioner : A.O. No. 11-00399-030^ 

V . : 

: Orient No. 6 Mine 

free:o\n united goal mining company, : 

Respondent : 

D ECISION 

Ai^pearancGs : Rafael Alvarez, Trial Attorney, Office of the Sc 

U.S. Deparunont of Labor, Chicago, Illinois, foi 
petitioner; 

Harry M* Coven, Eaq., Cliicago, Lliinois, for the 
respondent . 

Before: Judge Koutras 

Stat emc nt of the Cas e 

This Is a civil penalty proceeding initiated by the potlti 
the respondent pursuant to section llO(n) of the Federal Mine ^ 
Health Act of 1977, 30 U.S.C. § 820(a), seeking a civil penalty 
for two alleged violations of certain mandatory safety standarc 
filed a timely answer and notice of contest and a hearing was c 
Terre Haute, Indiana, on May 20, I98i. The parties appeared ar 
fully therein, and cl)ey waived tiie filing of posthearing propoi 
conclusions. However, I have considered the arguments advanced 
in Support of their respective cases during the course of tlic b 
matter. 

Applicable Statu t ory and Regulatory Provisions 

1. Tlie Federal Mine Safety and Health Act of 1977 , Pub. L 
30 U.S.C. § 801 ^ 

2. Section iLO(i) of the 1977 Act, 30 U.S.C. § 820(1). 


Discussion 


Clunll on No. J0Q3913 > {4ay 8, 1980, charging the respondent with ar 
alleged violation oi the provisions of 30 C.l'.R. § 75. 1719( 1) (d) , was & 
l>y liie i)a 2 -ties in advance of the commencement of the hearing. The part 
wcrci afforded an opportunity to state their arguments In support of the 
sotticinent on tlic record, and after due consideration of same, the sett 
mciit was njiprovod, and a payment of a civil penalty in tlic amount of $5 
rather than the initial assessment of $106, was agreed to as a rensonah 
and proper settlement disposition for this citation. 

Citat ion No. 1 0Q391I , issued on iiay 6, 1980, cites an alleged viol 
of 30 C.FriC § 7 573 OT, and the condition or practice described by the i 
tor on tile face of tlic citation is as follows: "A non-pcrmissiblc tran 
wel<ling machine was located inby last open crosscut in No. 2 entry of t 
South entries off the 2nd main east entries, section I.D. 088," 

PeLlClo n er 's Tes timony an d Evidence 

KSilA In spector havorne Htnhl o confirmed that ho Issued the citatlc 
qucbtion during an Inspection of the mine in question and that he did s 
after finding an energized non-perinissible welder located in an area of 
iiiiuG which he considered was inby the last open crosscut and therefore 
lation of the provisions of section 75.503. 

Inspector Hinkie determined that the last open crosscut was at a f 
sliown on Exhibit P-A, a sketch of the scene of the alleged violation, ti 
with a notation "LOX" and circled with an X mark (Tr. 38). He believed 
term "inby the last open crosscut" means anytliing in the direction of t 
ventilation flow of the air current as shown on the exhibit, or away fr 
or following the return air direction as depicted by the arrows on Che 


182 a 


75.503 when lie finds any electric, non-permissible face equipi 
air entry (Tr. 23, 30, 33-3^i, 37-38, 54; Exh. E-9). He eniuii.. 
that the reason lie cited the law rather than the jjolicy on tli^ 
citation was that it was his understanding that policy statem 
the manual arc not enforceable (Tr. 37). His rationale for i; 
citation is reflected in the following collociuy (Tr. 160-163) 

THE COURT: I don’t want to put you on the spot; tli; 
not my intent in asking you my leadoff question. 

Hut when you went into the section, found this weld) 
over in the return air — 


THE WITNESS: Yes, sir. 

THE COURT: — did you at that point make up your mii 
there was a violation because of what was the policy 
guidelines? 

THE WITNESS: No, sir. No, sir. I remembered what 
in the policy guidelines. I did not decide it was a viol 
tion based on the policy guidelines. 1 decided it was a 
violation on Che fact it was noupermissible equipment in 
return air. 


THE COURT: Well, that’s — you may — 

You made the decision that it was a piece of nonper- 
missible equipment in return ciir? 

THE WITNESS: Yes, sir. 

THE COURT: That's what I asked. What 1 am saying j 
THE WITNESS: I'm sorry. 

THE COURT: standard 75.503 makes no mention of rc 

air . 

THE WITNESS: Correct. 

THE COURT: So, if you made the decision that nonper 
mlssiblo equipment being In return air was a violation, I 


also ini)y t:lic last open crosscut? 


Till'; WlTNl'lSS: Whuthor or not I followed the manual or 
not, tile situation remainjj the stme. 

nil', COUlU : Ayain I think 1 am beating a dead horse, 
l)uL when we think about the last open crosscut, your inca- 
sur(‘iiienL is irow a different reference point, is it not? 

Till'i WITNKS.S: Yes, sir, frankly. 

nil', COURT: Yon are, aren't you? You arc pursuing it 
fi'om the standpoint of the ventllation-- 

T)ll'] WITNICSS; Yes, sir. And Freeman is basing their 
measurement on geography. 

TllK COURT: That's right. And the standard doesn't say 
whir.il party is right? 

TIII^ OITUKOS: Right. 

Tlll'l COURT: The standard doesn't say whether it's based 
on geography or whether it's ventilation or whether it's the 
v/ay Lho moon comes out nt night; isn't that correct? 

Tllli WITNESS: Yea, sir. 

MR. ALVARB/i; The case really is based on tv;o factors, 

1 guess you might say: the Inspector, despite that policy 
guideline there, the inspector would still view it as inby 
the lust open crosscut, and/or with the policy guidelines. 

TUB COURT: Well, you know, you can argue the case any 
way you want, but if the Inspector finds a piece of nonper- 
mlssililc equipment in return air, then it's not too dif- 
ficult for him to find inby the last open crosscut, but it 
depends on which reference point he is using; Isn t that 
true? Intake or return — 


With regard to the question as to how he applied the term "inby t 
open crosscut" in this case, Inspector Hinkle testified as follows (Tr 

118 ): 


Ttlb: WITMDSS: It was used in relationship Co the last 
open ci'osscuC, sir. 

THE COUlU’: That's right. What does— The dicClonary 
definition seems to define inby in relation to the working 
face; in other words, anything that Is from this point hero 
of this ribline toward the face would be inby the last open 
c rosscu t . 

THE WITNESS; I believe my definition of inby the last 
open crosscut, if you use the face as a reference point, yes 
sir, anytliing beyond tliat rib, away froi!i the face, would be 
outby the last open crosscut. 

THE COURT: If you used the face as a reference point? 

THE WITNEHS: yes, sir. 

THE COURT; The Dictionary of Mining Metliods and 
Terminology which Mr. Coven lias a copy of defines inby as 
coward the working face or interior of the mine, away from 
Che shaft or entrance. 

!Iow would that comport with your definition of ItV 

THE WITNESS: This definition, of course, is roliobla, 
and everyone depends on it. However, 1 wrote the citation 
to say the weldor was inby the, last open crosscut, but in 
that place, sir, it would he inby the face, wliich is impos- 
sible because it had not been mined yet, virgin territory, 
so If we arc going — If \-iC arc going in this direction from 
the face, according to the discussion we \iave just had, we 
are going outby, and going in this direction in relation- 
ship to the face is going inby. However, tlie vicjlation as 
I seen it at the time I issued it was, in fact, the welder 
was inby the last open crosscut in a ventilating current of 
air. It was not a terra to indicate geography; it was inby 
the last open break, crosscut, in the ventilating current 
of air. 

****** 

MR. COVEN; You are going to 75.503, your Honor — 

THE COURT: Why docs someone pick return air as the 
reference oolnt? 



in cicLermining whether it*5 inby or oucby would be Coward the 
face, could It be toward the face? 

THh WITNESS: Yes, sir, 

nil-, COURT: When could It be toward the face? 

IHh li/ri’NJiS.S ; Well, if this welder were placed right 
here, it would be inby the last open crosscut. 

Till.) COURT: Wliy would it be inby? 

THl'j WITNl'iSS: Because Che ventilating current of air 
gooji hero, sir. It’s in the middle of it. 

TUB COURT: Then it’s inby the last open crosscut? 

THE WITNESS! Yes. 

If it’s back Oiis wty It's still inby, sir. 

THE COURT: Where would it become outby? 

THE vnTNESS; If It wore here, sir, outby the last 
open crosscut (imlicating). 

THE COURT: In relationship to wiiich way the air is 
flowing? 

THE WITNI'.SS: Yes, sir. 

THE COURT: You would say anything that is in Intake 
urea from that point, from that last open crosscut back 
towards the mine entrance, would be outby, and anything 
that, as it goes along the return air path, is inby? 

THE WITNESS: Yes, sir, 

THE COURT: We're using two different reference points. 
When you determine the inby, aren't you determining that as 
far as the last open crosscut as far as the ventilating air 
current, are you not? 



THE WITNESS: Yes, sir. 


THE COURT: So if someone is using the face as a 
reference point, they would come around 180 degrees from 
if you were using the ventilating current of air as tlie 
reference point as to location of the face equipment j 
isn't that true? 

THE WITNESS: It would come out that way. 

THE COURT: It would come out that way, wouldn’t it? 

What do you mean, "could come out that way?" Wouldn't that 
logically follow? Tell me how it would come out the same 
if someone were to use toward the face as a reference and 
someone wore to use ventilating current of air? 

THE WITNESS; Okay. 

This welder here, Irrespective of our point of 
reference in our discussion, is still outby; it's outby t\\is 
face, outby this face. In perfect, strict mining terminology, 
this direction would be outby. 

THE COURT: Would it also be outby the last open cross- 
cut from tlio face? 

THE WITNESS: yes, sir, geographically It would still 
be outby the last open crosscut, because you are mining, in 
this case, in this direction. 

THE COURT: This Is inby, that is outby the. last open 
crosscut gnogrop\iically , and the standard doesn’t make any 
distinction, does it? 

THE WITNESS: No, sir. 

THE COURT: Tlien how is there a violation here? 

THE WITNESS: Because anything in return air must be 
permissible constuctlon [sic] , 75.507, sir. 


THE COURT: 75.507? 


Well then, why didn't you cite 507 in this case? 


sponclcnl’s TosLlmony and Evidence 


Thomas R« Mitchell , respondent's maintenance chief, disputed the loc 
)n of Lhe Vv/eldcr in question as stated by Inspector Hinkle, and he test 
id that the welder was located in Intake air outby the No. 12 room in t 
;ond crosscut outby the No. 2 entry at the time it was cited. To achie 
itemont, he had it moved approximately 70 feet toward the main entry in 

> No. 2 entry approximately one crosscut outby where it had been previo 
latod (Tr. 91-9A), Using respondent's sketch, Exhibit R-2, Mr. Mitchcl 
licatcd where he thought the last open crosscut was located by pencilin 
)X" on the sketch, and he testified that using the faces of the Nos. 11 
i 12 rooms as a point of reference, the welder in question would have b 
latod outby the last open crosscut (Tr. 97-98). He also Indicated that 

> terms "iuby" and "outby", as commonly used by the industry in Souther 
:inois, moan towards the working face and away from the working face (T 
I . 


Thomas Uubanovich , employed by the respondent as its chief Industrie 
'ineer, testified that the terras "inby" and "outby" the last open cross 
used in the coal fields, refer to the direction of mining. Using a nc 
•tical mine shaft as an analogy and reference point, he indicated that 
i were driving away from the shaft in a northerly direction, the term " 
lid mean In that northerly direction, and the term "outby" would mean 1 
itherly direction coming back to the mine shaft (Tr. 120-121). Using t 
jpector’s sketch, Exhibit Mr. Bubanovici) expressed disagreement wi 

i inspector's interpretation that the welder in question was located in 
i last open crosscut, and he stated that he had never heard of the use 
5 flow of air as a reference point for applying the term "inby" as the 
5pector has in this case (Tr. 120-121, 127). 

Mr. Bubanovich testified further that he visits the section in quest 
:e every month but that he was not with the inspector during the Inspec 
question (Tr. 135). However, he disputed the extent of the developmer 
i section as depicted on the inspector’s sketcli (Exh. P-4), and he indl 
:ed that the mine records show that mining had not advanced or develope 
as the inspector Indicated (Tr. 130-134). 

Klndings and Conclusions 


:t of Violation 


Respondent is charged with a violation of the provisions of mandatoi 
indard 30 C.F.R. § 75.503, which provides as follows: "The operator oi 
:h coal mine shall maintain in permissible condition all electric face 
lipment required by 75.500, 75.501, 75.504 to be permissible which is 


crosbcul: as that; term is generally untlersLooti aiul ilclliu’ii hi l In- mlnin; 
communlLy. If tlie weldor was inby the last oiu'ii ernsfic-nt , 1 In-n .1 vinl. 
occurred; if it was not, there is no violation. 

The condition or practice stated In tin; citation InMU-d by lnr.|M-c 
Hinkle makes no reference to the fact that the weldci' In ([in '.i inn vm.-. 
located in a return air entry. The Inspector simply slaio;. lli.ii It v/.i 
located "inby the last open crosscut.'* It seems olivloos to me th.it i li 
reason inspector Hinkle failed to inclnde the tne.t. that the weliU-i was 
located in return air on the fac(! of the citation is the l.ul lli.it tin- 
standard makes no mention of any such prohihltion. In this i nsi .nni-, 
lnsj)GCLor Hinkle concedcci that he issucul the cll.illon Inn .uise the cn-hi 
was located in a return air entry contrary to the polliy st.iied in 1 In- 
inspector's guidelines. 

The condition or practice cited by Mr. lllnkh* on the l.n-i- ul 1 In- 
tion whicli he issued makes no reference or allej'.at Ion to the i.n 1 ih.ii 
welder in question was located In return afr. It simply si.iles iImi i 
"inby the last open crosscut." However, the lanjpiage contained In the 
Inspector ' s Manu al policy .statement prohll)lls such equipment I 1 om lieln 
operated in a rcLuru entry m* In or Inby the last opini croM.ent , i’lie.s 
proliibitions are stated in the alternative, and luilesM l hey nii'.in I lie s 
tiling, M.SHA may not rely on one to support the other. In this case, i' 
terms arc uol synonymous since the Inspector test I l ied thal In any lan- 
in a room and pillar-mining system intake air Is not always liihv l he I, 
open crosscut, and that oticc the intake air Leavi's the hast open einss 
it becomes return air (Tr. 67). 

It is well settled that inspectorn' guidelines and maim.ils do not 
the status of official mandatory regulatory safely staiul.irds. K.ilser 
Corporation , 3 IIiMA4ti9, 498 (1974); KlHll._t\nnh (hia I i.’ompany, luc., WIA' 
79-360 (June 29, 1981), The "policy" statemetu I luiLriicl I iig, I nspic [ tir.s 
issue citations citing .section 75.303 when they I'tml iioiipei'm I .m. Ih 1 e el 
trie face equipment operating in a r oturu entr y Is an expansion <ii ihi- 
clear statutory language limiting such violations to e(|iii pnunii. oh.-a-rvi* 
operating in or inby the last open cros .scut. MSIIA luin cited no aallmr 
short of formal rulemaking under the Act, re(',a] ly aut hor 1 /. I ng siu li an 
amendment or expansion of a mandatory statutory standaivl Llirmij-h the p 
cation of "policy" statements. Since the policy statemeiU is nr. tied 1 
alternative, an Inspector could use it to cite a violation of s.-cl Lon 
if he observes non-pcrmlsslble electric face equipment In or Inby the 


IL sCL'ins clour to me that Inspector Hinkle's interpretation of the term 
inby tlu? liist opcri crosscut was based on his reliance on the policy statc- 
ent found in the Inspector* s Manual as well as his use of a reference point 
liicli is directly rcluted to the ventilating current of air ratlier than to 
he woi-kin/- face of the mine (Tr. 24, 30, 33-34, 37-38, 54). As a matter of 
ncl:, Mr. Hinkle candidly admitted that anytime ho finds non-perniissiblo 
Icctric face equipment located In a return air entry he is free to issue a 
itation under section 75.503, and the reason he cites the "law" raciier chan 
he "pol icy" is that his instructions are not to cite the manual policy pro- 
lsloi\ because an inspector may not rely on it (Tr. 37). 

Unless the inspector can establish that the cited non-pcrmissible weldci 
as located inby the last open crosscut as that term is generally understood 
n the mining Industry, he sJiould not be permitted to arbitrarily rely on 
olicy staLc'ments which clearly enlarge on a statutory regulation simply 
ecausc he believes that non-permissi ble equipment should not bo allowed to 
])erate Ln return air. If MSllA believes that the operation of such equipment 
n return air la £cr se a hazard, then it is incumbent on MSHA to promulgate 
mandatory standard prohibiting such a practice* rather tlian attempting to c 
o thrtuigli unpijh Lislied policy statements. Further, if MSUA believes that the 
se of the terms "inby" and outby" In the mining industry are outmoded, then 
sugp.cst MSHA redefine them through normally acceptable rulemaking rather 
ban tlirough the issuance of policy statements. Petitioner's counsel con- 
cided tliat the policy statement found in the Ins pector's Manual expands the 
tatutory langUfige found in section 75.503, but he nonetheless maintained th< 
n infipcctor may rely on the policy in citing an operator for a violation of 
liaf Hection if he finds a non-pcrmisslble weldor located in return air (Tr. 
0 ). 

Hespoudent's defense to the citation is that tljc petitioner has failed 
o carry its burden of proof and has not established that the non-permlss iblt 
elder was in fact located inby the last open crosscut as that term is defin« 
y the mining dictionary as well as the commonly understood and applied mean; 
f Lliat term within the coal-mining Industry. Respondent maintains that the 
oint of reference for determining the meaning of the terms "inby" and "outb; 
hould be tlic working production faces and not the flow of ventilating cur- 
cnlr.. Respondent also maintains that since the Inspector's Manual policy 
uidclines are not mandatory standards, the inspector cannot legally apply 
IiGin to expand the statutory language contained in section 75.503 (Tr. 79 
2 ). 

After careful review of the testimony presented during the hearing, I 
ind the Inspector's testimony as to the location of the welding machine in 


fact that neither the Act nor the stnmiara aoLmut. .....mn 

"outby." However, the term "iiiby" Is aetlned by 1^-' ‘ 

Mineral and R el ated Terms , U.S. liureati of Mine;:, IJbH ed., !>. jX/ 

follows : 

a. Toward the workjUK face, or tiiLortor, nl tlu‘ mine; 
away from the shaft or entrance; * * * b. In a direct Uni 
toward the face of the entry from the p oint 

base or starting point, c. The direct Lon from a haul aj'.cw.iy 
to a~w^kTnjj face * * *, <1. Opposite oX ouLliy. iKiuiiliaa i 

added. ] 

The term "outby” is defined by the minliip, dictionary a:: I o 1 I ows : 

a. Nearer to the shaft, and therefore away irom the 
face, toward the pit bottom or surface; toward the ml.iu’ 
entrance. Tlie opposite of inby. Also called ouLbyeaLde. 
lUC.I.; b. In a direction toward the iiioulli of Die 

entry from the point indicated ns the base or tU'-arLIup, 
point. 

In a 1977 publication entitled iiilroduclloti to Hiulcrnr.nnnd Coal Milling',, 
NMUSA-CV:-UUi, publifihcd by the U.S. Uepartment of the. InUTlor, and app.ii' 
cncly used at the National Mine Health and Salcty Academy in l.lie l rn I ii I up. 
of MSIlA's inspectors, the term "inby" is dufiiual as foLLows In a c.lunnary 
of terms listed at pnjje 2ib: "Toward the workinj- lace or lulerlor i>l iHo 
miao, away from tlie shaft or entrance." 

The mining dictionary referred to above {leflnes Die term "face" in 
pertinent part as "the solid Burfacc of the unbroken poriUm of ibe cnaDu 
at the advancing end of tlie working place," "a point at which ei>al La InDi 
worked away," or "a working place from which coal or inineraJ Js exi. r.ici tul 
The term "face equipment" is defined as electrical cMinipnnmi "normal ly 
installed or operated inby the last open crosscut In an entry or room." 

In one of tlie earlier cases decided under the LUby Act, Mid*-()_oiU I mni 
Coal and Coke Com pany, 1 lUMA 250 (December 29, 1972), the former Hoard o 
Mine Operations Appeals had occasion to define the term "inby the lust, op 
crosscut," and in so doing affirmed a judge’s ruling, tliat it means "Inby 
the interior-most rib or wall." 1 IBMA 25/». 

Respondent maintains that the term "Inby" must be determined by use* 
the dictionary definition of that term, and that tlie startiii); reference 


Mini n>; , 
as 


..nuiii,uru ±ti Lu±a uLueuiug, iiicj,uaing cnc arguments naae oy counsel 
ippoit of Lheir respective Interpretations of the term "inby,” 1 concluch 
kI find that the respondent has the better part of tiie argument and I acc 
u)se arguments and reject those advanced by the petitioner. 1 conclude < 
Liul that the applicable dictionary definition of the term "inby," couplec 
LlU tlie interpretation placed on that term in the Mid-Continent Coal and 
^ke Compa ny case, supra , is controlling in this case. 1 therefore concli 
laL l>y utilizing the innermost rib of the block of coal which was being 
Liied in thJs case as a starting reference point (Exh. P-^0 , the welder ii 
iustion was located oulb y the last open crosscut labeled "LOX" on that 
diiblt, and that it was not in fact located inby the last open crosscut. 

further find tlint the welder was outby the face which was being mined a 
\c time in question, dowi the return air entry, and way from the face ar( 
1 depicted on the sketch. The fact that It was in that location is not 
pr }j^e a violation, and MSHA’s attempts to expand on the statutory languaj 
lund in section 73.503, by means of a policy prohibition against the use 
: noi\-pormissible electric face equipment in a return air entry is rejeci 
: MOllA believes such a practice should be prohibited, then I sviggest it 
le proper steps to promulgate an appropriate safety standard through the 
roper rulemaking procedures. 

In view of the forej’oing findings and conclusions, I find tl'iat t\ie P' 
lotKM* has failed t(5 establish a violation of section 75.503, as charged : 
Ltation No. 10039U, issued on May 6, 1980, and the citation is VACATED, 

ORDER 


On llic basis of tlic foregoing findings and conclusions, IT -IS OROERE 
(AT Citation No. 1003911, issued on Mfiy 6, 1980, charging a violation of 
3 C.l-’.R. § 75.503, Is VACATED, and petitioner's proposal for assessment 
Ivll penalty for the alleged violation is DISMISSED. 


In view of the approved settlement for Citation No. 1003913, May 8, 
380, 30 C.E.R. § 75.l719(l)Cd), respondent IS ORDERED to pay a civil pen 
Ity in the amount of $90 in satisfaction of this violation, payment to b 
udo within tlilrty (30) days of the date of this order, and upon receipt 
ayinenU by the petitioner, this matter is DISMISSED. 





jorgQf<\. Koutras 
Administrative Law Judge 
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Hail) 

Harry M. Coven, Esq., Gould & Ratner, 300 West: Washington Street, 
Suite 1500, Chicago, IL 60606 (Certified Mail) 


) 

CKRTARY OF LABOR, MINIl SAFKIY AND ) 

ALTII ADMINISTRATION CmSHA), ) 

) 

Petitioner, ) 

) 

V. ) 

) 

) 

GMA COPPER COWANY, ) 

) 

Respondent. ) 

) 


CIVIL PENALTY PROCEEDING 

DOCKET NOS. WE- ST 80'1A-M 
WEST 80~468-M 
WEST 81-50-M 

A/C NOS. 02-00152-0500/4 
02-00151-05021 
02-00151-05022 

MINES: Superior 

San Manuel 
San Manuel 


PKARANCES 

rahal.1 P. Salzrnan, Esq., Office of the Solicitor, United States 
partment of Labor, A50 Golden Gate Avenue, Box 36017, San Francisco, 
lifornia 9A102 

For the Petitioner 

Douj»lnfl Grimwood, Esq., Twitty, Sievwright & Mills, 1700 TowneHouse 
^er, 100 West Clarendon, Phoenix, Arizona 85013 

For the Respondent 

fore: Judge Jon D. Boltz 


DECISION AND ORDER 


The above-captioned cases were ordered consolidated for hearing and 
? liearing was subsequently held in Phoenix, Arizona, on May 15, 1981. 

I of the cases involved petitions for assessment of civil penalties 
>ughc against the respondent by the petitioner who alleged violations of 
rious regulations promulgated pursuant tothe Federal Mine Safety and 
lUh Act of 1977, 30 U-S,C, § 801 ^ (hereinafter "the Act"). 

At the hearing, the petitioner and respondent stipulated as follows: 

1. The respondent is a large operator. 

2. Respondent has a moderate history of previous violations. 
Respondent demonstrated good faith in achieving rapid compliance 


3 . 


6. T\\e. imposition of the proposed penalties will not altect 
respondent's ability Co continue in business. 

TliG petitioner and respondent proposed the following as set 
all of the citations at issue in the above cases, except Citatic 
599623 whicli will taken up last in this Decision: 

Docket No. WEST 80-14-M 

Citation No. 382625 
Citation No. 380367 


Both citations alleged violations of 30 C.F.R. 57.12-8 in I 
junction or signal hoxe.s did not have a strain relief clarap whei 
conductor entered the box. Respondent agreed to withdraw its cc 
pay the penalties proposed of $60.00 and $122.00 respectively. 

Citation No. 380366 


This citation alleged a violation of 30 C.F.R. 57.11-1 for 
the respondent to provide a safe me.nns of access to a working pi 
Petitioner stated that investigation liad disclosed that the gra\ 
violation was not as serious as initially assessed and that the 
should be reduced from $90.00 to $50.00. Respondent agreed Co i 
contest and pay the revised pcn.i!ty of $50.00. 

Docket No. WEST 81-5Q-M 
Citation No. 599628 

Petitioner alleged a violation of 30 C.F.R. 57.13-21, howc' 
counsel stated that additional investigation by MSUA indicated i 
was insufficient evidence to sustain the allegation. According 
petitioner moved to withdraw the proposed penalty and vacate th( 
This motion was approved. 


Docket No. WF.ST 80-668-M 


Citation No. 599800 
Citation No. 599801 


In both citations, the petitioner alleged a violation of 3i 
57.12-25 for improper electrical grounding. The respondent agn 
withdraw its contest to the alleged violations and to pay the t' 
penalties as proposed. 




of tlie employee! was 
to do on the job. 
fjtrictly liable on 


^ ' r vna*. i/ciiavi 

ni variance with what the employee had beei! instruc 
Thus, the respondent argued that it should not be he 
the basis of the idiosyncratic behavior of an employ 


I find that respondent's argument goes only to the question of 
respondent s negligence as an employer and docs not relieve the respond 
of liability for tlie violation of the cited regulation. On the basis a 
the agreed facts, I find that there wan a violation of the cited 
regu 1 at i on , that respondent was liable, but that there was little, if a 
negligence on tlie part of the employer. Accordingly, the proposed pena 
should be reduced. 


From the bench, 1 approved the proposed settlements after consider 
the statutory criteria as set forth in section llO(i) of the Act. In 
regard to Citation No. 599623, 1 find that a penalty should be assessed 
the amount of $50.00. 


ORDER 


The settlements approved from the bench are hereby affirmed. Cita 
No. 599623 is also affirmed. 

The respondent is ordered to pay total penalties in the sum of $79 
within 30 days from the date of thi.s Decision, 



•Jon D. ubttz ^ 
'/Administrative Law Judge 


Distribution: 


Marshall P. Salzman, Esq., Office of the Solicitor, United States 
Department of Labor, 450 Golden Gate Avenue, Box 36017, San Francisco 
California 94102 


N. Douglas Grimwood, Esq., Twitty, Sieywright SMilLs 
Tower, 100 West Clarendon, Phoenix, Arizona 85013 


1700 TowneUouse 


) 

JOHN F. MONAHAN, ) 

) COMPLAINT OF DISCHARGE, 


Complainant , 

V . 

EX.X0N MINERALS COMPANY, 

Respondent . 


) discrimination or interfere 

) 

) DOCKET NO. WEST 81-196--DM 

) 

) MSHA CASE NO. 81-11 

) 

) 

) 

ORDER 


On June 8, 1981, respondeat filed a motion to dismiss. As grou 
therefor, respondent states that complainant's employment with the 
respondent was terminated on February \U, 1980, It was not until Oc 
13, 1980, nearly eight months later, that complainant filed a compla 
with the Secretary alleging that his discharge was in violation of S 
105{c)Cl) of the Federal Mine Safety and Health Act of 1977. 

Section 105(c)(1) provides that any miner who believes he lias b 
discriminated against, "may, within 60 days after such violation occ 
file a complaint with the Secretary alleging such d iscriininat ion . " 
U.S.C. § 8i5(c)(2). U has been hold that, "none of the filing deac 
are jurisdictional in nature. Rather , they are analogous to statutes 
limitation, wliich may he waived for equitable reasons." Secretary c 
Labor, on behalf of Gary M. Rennett v. Kaiser Aluminum and Chemical 
Corporation, CENT 81-35-f)M (June 15, 1981). See also Christian v. S 
Hopkin.s Coal Co. , 1 FMSHllC 126 (1979). 

Complainant does not deny the delay in filing his complaint wit 
Secretary. Rather, complainant states that the delay was due to pej 
problems such as finding other employment and obtaining a divorce. 
Complainant's Reply, filed June 22, 1981. 


I find that the explanations given by the complainant Cor the c 
not constitute "equitable reasons." The personal reasons listed by 
complainant should not be considered justification for suci\ a lengtl 
delay. 



V i rg E . Vail 
Administrative Law Judge 


istribution: 

:>Ann L. Regnn , Esq. 
enncth C. Minter, Esq. 
.0. Box 2180 
fiustofi, Texas 77001 

r. John F. Monahan 
.0. Box 1172 
lonrock, Wyoming 82637 


ADMIN'ISTRATION (MSIIA) , 

Pet i tioner 


SEWELL COAL COMPANY, 

Respondent 


Doclcet No. HOPE 78-74^f-P 
A. C. No. A6-03<^i67-Q2O7O 

Meadow River No. I Mine 


SUPPLEMENTAL DECISION 


The Petitioner seeks civil penalties under section LIO(L) of the 
Federal Mine Safety and Ile.nlth Act of 1977 for two violations allogetl in 
notices issued on February 13 and 14, 1978, respectively, at Respondent s 
Meadow River No. 1 Mine. The first notice of violation alleges that 
Respondent violated 30 CFR § 75.1704(b), failing to maintain a designated 
intake escapoway to insure the passage of any person at all times. The 
second notice alleges that Respondent violated 30 CFR § 75.200 by pei’mit- 
ting the occurrence of fractured and loose roof in the No. 1 section abov 
the No. 1 entry roadway just inby the last open crosscut and exteiuHng In 
toward the face approximately thirty feet. 

In its remand dated June 11, 1981, the Federal Wine Safety and Uealt 
Review Commission concluded that both violations occurred as cliargert by 
the Secretary and directed that penalties be asse.ssed therefor. 

The parties agreed in stipulations that the Respondent is a large 
operator (stipulation No. 4, Tr. 6), that it !iad a moderate history of 
previous violations (No. 12, Tr. 7), and that the Respondent dcnionstratec 
good faith in abating the notices of violations. Respondent concedes tht 
the payment of appropriate penalties would not jeopardize its ability to 
continue in business (Tr. 48). 

The statutory penalty assessment factors of "negligence" and "gravH 
remain for discussion. These factors must be considered In light of the 
unique circumstances in which the notices were issued. At that time, 
eraployees at the mine had been on strike for over two months (stlpulatioi 
No. 6, Tr. 6). Paul Given, Respondent's Safety Director, testified that 
during the strike the Respondent was unable to assign sufficient personne 
for Inspection and upkeep of the mine as would be necessary to prevent n] 
violations. He stated that 50 to 60 miners would be needed during a str: 
to avoid violations, but that he had only 33 supervisory personnel workii 
Other than the inspector's unsupported opinion which I reject as not pro- 
bative, there was no evidence that Respondent was negligent in committinj 
the specific violations charged by Petitioner and found by the Commissioi 
to have occurred (Tr. 24, 39-41). There Is substantial unrebutted evidej 


. , , 1 , It.). 1 .U t-uiiiiucLion , no oscaniisncc tno abatcnioiu 

me for LUc; notices on a date he anticipated the strike would be over (Tr. 

71). Tn ciiGse circumstances, I find that neither violation was serious 
k1 that nominal penalties of $1.00 for each violation are appro(>riace. 

ORDER 

Ras{) 0 n<:icn L is ordered to pay $2.00 to the Secretary of Labor wlcliin 
) (lays from the. date hereof. 



.r.tribut I on \ 

Michael McCord, Esq., Office of the Solicitor, U. S, Department of 
l.abor, 4015 Wilson Bivd., Arlington, VA 22203 (Certified Mail) 

C. Lynch Christian, Hsq., Jackson, Kelly, Holt 6 O’Farrell, P. 0. 
Box 553, Charleston, WV 25322 (Certified Mail) 

Gary W. Callahan, Esq., Sewell Coal Co., Lebanon, VA 24266 
(Certified Mail) 


KASTERN ASSOCIATED COAL CORPORATION, 

Contestant 

V • 

SECRETARY OF LABOR, 

MINE SAFE'I^ AND HEALTH 
ADMINISTRATION (MSHA) , 

Respondent 

UNITED MINE WORKERS OR AMERICA, 

Intervener 

SECRETARY OF LABOR, 

MIME SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

V . 

EASTERN ASSOCIATED COAL CORPORATION, 

Respondent 

UNITED STEEL MINE WORKERS OF AMERICA, 

Intervener 

DECISION 

Sally S. Rock., Esq., Eastern Associated Coal Corpora 
Pittsburgh, Pennsylvania, for Eastern Associated Coa 
Edward H- Fitch, Esq., Office of the Solicitor, U.S. 
Department of Labor, Arlington, Virginia, for Sccrt’i 
Labor; 

Terry Osborne, United Mine Workers of America, Morga 
West Virginia, for Intervener. 

Judge James A. I.,aurenson 

JURISDICTION AND PROCEDURAL HISTORY 

Eastern Associated Coal Corporation (hereinafter "Eastern") co 
this action on August 11, 1980, by filing a Notice of Contest, cone. 
Citation No. 0631927, against the Secretary of Labor, Mine Safety a 


Appearances : 


Before : 


Contest of Citation 
Docket No. WEVA 80-619-R 
Federal No. 2 Mine 


Civil Penalty Proceeding 

Docket No. NEVA 81-218 
A.C. No. 46-01A56-03087 

Federal No. 2 Mine 



'll VJ L 


, requiremencs, Hearings were held in 

PUtslnirgh, Pennsylvania on January 22 and 23, and March 30 and 31, 1981. 
The followltni witnesses testified for MSliA; Kevin Cross. Dominic Salentro 
William I>GC^;an, James Merchant, Lawrence Knisell, John Phillips, Fred 
lUilanis, and Paul Hall. The following witnesses testified on behalf of 
hnsLern; Lamar Richards, Gary Cumberledgc, Gary McHenry, Frank Peduti, an 
John Metric. ILe United Mine Workers of Anerica (hereinafter "UflWA") part 
Ip.iLed In this c.nse as an Intervenor on January 22, 1981, but not chereaft 
Fastcrfi and MSHA ftieeJ posthcarlng briefs. 


ISSUES 


Whether tliG citation was properly Issued and, if so, the anount of th 
civil penalty which should be assessed. 

APPLICABLE. LAW 

30 C.F.H. § 75.1^0]-! provides as follows: "The American National 
Standnrti.s Institute ' Specif ications For the Use of Wire Kope.s for Mines," 
MU*1 - 19G0, or the latest revision thereof, shall be used as a guide In 
the UHG, fieloctlon, installation, and maintenance of wire ropes used for 
hoi i] 1 1 ng 


STIPULATIONS 


The parties scipvilatcd as follows: 

1. Enstern Is the oivncr and operator of the Federal No. 2 Mine. 

2. The operator and the Federal No. 2 Mine are subject to the juris- 
diction of the Act. 


3. 'ilic presiding Administrative Law Judge has jurisdiction over this 
proceed J ng . 


A. The inspector who issued the subject citation was a duly authoriz. 
ropronentntivG of the Secretary. 

5. True and correct copies of the subject citation, modification, am 
terniin.'ition thereof were properly served upon the operator. 


6. Copies of the 
authentic and may be in 
tholr issuance and not 
asserted therein. 


uAject: citation, modification, and termination are 
roduced Into evidence for the purpose of establish, 
'or the truthfulness or relevancy of any statements 


FINDINGS OF FACT 


I find that the preponderanr.o of the evidence of ree.ird eelal 
the following fncts: 

1. Eastern Is the owner and operator of Federal No. ') Mine 
Falrviow, West Virginia. The controversy at lasue relaier. to ( he 
used on the manholst at A shaft. Di>rlng a normal w.irklnn day, M) 
simultaneously ride the manholst between the aurfacu* and llie aiea 
active workings located about 740 feet below. Tlie manhnlai and w 
are used 80 times a day. 365 days a year. 

2. The wire rope in question was InntaUaal by I'.anlerii In l‘)i 
addition to tlie visual inspection rc<inlred by law, I’.Mr.tcrn nml rm 
Rotcsco to perform electromagnetic tests of tin* rope. Hu* Imi:i la 
was performed on April 15. 1980. On May 21. 1080, Kol.-nco irpm l. 
rope had lost a maximum of 13 to 14 porcont; of tin nlicnp.ili bui d 
recommend that It he removed. 

3. llio Aiiierican National Standards Innt l tnl e approved i he 1 

revision of its "Specifications for the ufu- of win* I'oi' "il” 

Mil. 1-1980 on March 14, 1979. 

4. On April 15, 1980, three broken wlrea wen* fotnul In <in<' 
one lay 2/ of the counterweight rope at A abaft. Tlu'iealter, I he 
weight rope was replaced by the only spare rope avallahli* ai i he 
erty. On April 16, 1980, Eastern iesued n piirchaai' order for i wo 
ropes. Altliough these ropes wore to be dnllvenal to the m(n<‘ on 
1980, they were not received until July 24, 1980. 

5. Ac Eastern's inspection on April 16, 1980, one Ijiadcen wl 
strand of the hoist rope was discovered, ThI-a fact wan r<-<Mird«‘d 
Report of Daily Inspection of Hoisting Kqulpment. * 


TT A strand is a number of steel wires grouped tog(!thio' l>y Iwint 
steel wire rope In question consists of n number of alraiuln laid 
fiber core. 

y A lay is the distance it takes one strand to make one (•.omi)lel 
around the axis of the rone. 


\ciy X/, X7t)u. 111 X 1 utois-cn witcH wcrc Louna* iwo DroKcn wires 

found in the same lay, but the MSIIA inspectors were not sure If they 
in tlie same strand. Hie diameter of the rope was not recorded. MSHA 
cctors advised the LIIWA that there was no criteria by which to order 
rope out of service. 

(b) May 15, 19^0. Thirty-three broken wires were found. Two broken 
s were found in one strand and one lay. 

(c) May 19, 1980. Tlilrty-three broken wires were found but the entir€ 
was not Inspected. The MSllA Inspectors again said there was no criteri 

hich to retire the rope because the rope did not have three broken ^-are? 
ne strand or six broken wires in one lay. 

(d) June 25, 1980. Thlrty-nlnc broken wires were found in three 
erent locations, wltl\ two broken wires in one strand In one lay. 

(c) July 14, 1980. No record of results of inspection. 

(f) July 16, 1980. Forty broken wires were fo\md. In four strands, 
broken wires were found in one lay. The sm.Tnest dlnmeter of tlic wire 

was 2.14 inches. Eastern stated that a new wire rope was to be 
vorod on July 28, 1980. 

(g) July 21, 1980. Forty-one broken wires wore found. Four strands 
two broken wires in one lay. The smallest diameter of the rope was 2.13 
2 S. Citation No. 0631927 was Issuotl. 

7. On July 21, 1980, MSHA Inspector John Phillips issued Citation 
3631927 pursuant to soctiou 104(a) of the Act and 30 C.F.R. § 75.1401-1. 
!ltation alleged the following: 

The time for removal of the man cage wire rope in 
A sliaft is indicated by the increased No. of broken wlresj 
four locations with two broken vjires in one strand in one 
lay, 33 broken wires at different locations, makdng a total 
of 41 broken wires. A marked reduction in rope diameter 
at four locations in the entire rope from a nominal diameter 
of 2.25 inches to a diameter of 2.13 Inches. Evidence of 
excessive abrasion on the outside wires Is evident. The 
above mentioned was determined by an inspection of the. 
entire wire rope. The termination due date was established 
as midnight, July 28, 1980. 


cagG vrirc rope as indicated by the above inencioueu 

In the original Citation No. 063192? and the Mine ID should 

have been 46-01456 Instead of 46“01455* 

The Company installed a new wire rope on the man cajVi in 
A shaft. 

9. On March 14, 1979, the American Standards Institiite, Inc., 
a revision of the "American National Standard for wire rope for niin( 
ANSI Mil. 1-1980 (hereinafter ANSI Standard). The pertinent provlsli 
above standard are as follows: 

1.5 Mandatory and Advisory Rules, In the standard, the 
word "shall" is to be understood as denoting a mandatory 
requirement; the word "should" is advisory In nature and Is 
Co be understood as denoting a recommendation. 

3,11.3 Visual Evidence of Rope Degradation . In addition 
to the regularly scheduled inspections, the machine's 
operating personnel should report any visual evidence of ro[)e 
degradation, such as: 

(1) Severe abrasion, scrubbing, pcening, or klnUlng, or 
broken outer wires 

****** * 

(3) Severe reduction of rope diameter or an observable 
increase in rope lay. 

****** * 

(8) A rapid increase in the number of broken wires, . . 
4.6.2 Retirement Criteria 


4. 6. 2.1 Causes for Rope Retirement . Hic following are 
causes for removal of wire rope: 

(1) Visible Wire Breaks . More than six randomly dis- 
tributed broken wires on one rope lay or three broken wires 
in one strand in one rope lay. 


.or ecjuipmcnt manufacturer. Electromagnetic, or other non- 
destructive testing devices may be used as a supplement but 
not as a substitute for recommended inspection and tests. 

(^0 Evidence Rope Abuse . The following are typical 
evidences of rope abuse: a kink ( a pulled-out twisted loop); 
n dogleg (a simple, permanent bend); a birdcage (strands 
separated and ballooned out); loose or high strand(s); a badly 
out of round section; a crushed or flattened section with 
abraded or broken wires; loo.sc or locked wires with no visible 
breaks; a protruding core; a local section with an unusually 
snail diameter; or n local section with an usually short or 
unusually long lay length. It should be noted that these 
conditions are all evidence of radical changes - that is, 
constructional up.scts - in tlio structure of the rope. Removal 
is not required if tiie abuse can be removed l)y an end cut. 

10. Ike rope in (juostion <11(1 not have more tlmn six randomly distr 
broken wires in one rope lay or three broken wires In one? strand in one 
lay . 


11. Tlifi maximum amount of rcdtictJon in the diameter of the rope wa 
from 2»?5 Inches to 2.13 Inches, or 5.3 percent. 

12. MSllA did not Issue a safeguard or limitation on the maximun loi 
bo carried on this rope at any time prior to the issuance of the citatioi 

13. Tlu! ceriH "worn wires" Is not defined In the ANSI standard. 

lA. After the rope in question was removed, a I'i foot piece of the 
rope was tested to failure by Betlilclicm Steel Corporation. Hie rope had 
catalogue strcuigtli of 480,000 lbs. and failed at 453,000 lbs or 5.6 perci 
less than the catalogue strength. 

15. Tlie UMVM protested the continued use of the rope by refusing ti 
work as follows: 


April 24, 1980 
July 16, 1980 
July 17, 1980 
July 21, 1980 
July 22, 1980 
July 23, 1980 


1 shift 
3 shifts 

1 shift 

3 shifts 

2 shifts 
1 shift 


Ac the outset, it is recognized that detcnnining the tlwe ror rcMnovai 
^Ire rope is an extremely difficult and complicated decision. This fact 
demonstrated by section 4. 6. 1.1 of the ANSI Standard which states In 
•tlncnt part: "The decision concerning the proper time to retire a wire 
■)C from service is dlffictilt to make because of a significant lack of ro 
liroment criteria related to mining.'* MSllA's wire rope expert, Inspecto 
' a \ Ullllnms, agonized over the "great burden to . . . look at a rope and 
vC n decision and knowing that person's lives are involved and finally 
ildlng that it is safe for another month or safe for anotlicr two montlis, 
is quite a decision to make." *(Tr. 302). 

However, it must also be noted that this Is not a caf?e involving an 
.eged "Imriinent danger" under section 107(n) of the Act. MSHA iievcr 
jorted that the rope presented an immient danger. Hence, much of the ev 
ICG and argument presented by MSHA concerning the fears of miners and 
jpectors about the "last safe trip" of the manlioist is irrelevant to thl 
acceding. The basic issue here is whether MSHA established tlie violatlo 
30 C.F.R. § 75.1401-1 pursuant to the citation Issued under section 104 
the Act. 

Uysia of tho ANSI Standard 

The Issue of whether the 1960 ANSI Standard Is a mandatory or advisor 
mdard is presently pending before the redernl Nine Safety and Health 
;icw Commission (hereinafter "the Commission"). In Jim Walter KGSOurce s 
2 KMSHRC lft90 (July 25, 1980) Judge George Koutras reviewed and 
ilyzod the 1960 ANSI Standard and concluded that "the specific ANSI 
^ndards relied on by MSHA in support of the alleged violeatlon in this 
iG are advisory guides for voluntary use by the Industry." at 1902. 

nphasls in original.) Judge Koutras was construing 30 C.l’.R. § 77.1903( 
Ich' is Identical to the Instant regulation at 30 C.l'.R. § 75.1401-1. Tli 
imlssion directed review of that decision. Curiously, MS!1A neither 
Iresscs the Issue of whether the ANSI Standard Is mandatory or advisory 
r mentions the Jim Walter Resources, Inc. , -decision . in its brief. More 
;r, MSHA did not reply to Rastern's assertion chat *30 C.F.R. § 75.1401-1 
not n mandatory standard. 

It must first be determined whether the citation alleged the vlolatio 
a mandatory standard. Section 104(a) of Che Act permits MSHA Co issue 
:atlons for violations of the "Act or any mandatory health or safety 
mdard, rule, order, or regulation promulgated pursuant to this Act." I 
:ltnclon may be issued to an operator for violation of a regulation whic 
not a mandatory health or safety standard. However, section 110(a) of 


term "should" are advisory in nature. 


In tlio instant case, the record is replete with references to varioui 
ANSI Standards. MSllA's inspectors allege violations of ANSI Standards coi 
cerning daily examination of the rope and record keeping requirenents. 
This evidence is irrelevant: since the citation in issue alleges only the 
violation of ANSI Standards for failure to remove or retire the cope. It 
is clear that Inspector Phillips issued the citation because of the reduci 
in the diameter of the rope and the existence of broken wires. Inspector 
Hall staLed that the substance of the alleged violation was broken wires, 
marked reduction of the rope diameter, and excessive abrasion. Inspector 
Villiams and Inspector Phillips expressed their belief that Eastern violal 
sections 3.11.3 and A, 6. 2.1 of the ANSI Standard. 

ANSI .Standard section 3.11.3 begins as follows: "In addition to the 
regularly scheduled inspections, the machlnG*s operating personnel should 
report any vlsvial evidence of rope degradation, such as . . . (Emphasl 
supplied.) Pursuant to section 1.5 of the ANSI Standard, the use of the t 
"should" renders section 3.11.3 an advisory standard. Thus, since sectlor 
3.11.3 is not a mandatory standard, no civil penalty can be assessed for a 
violation of that section. Moreover, ANSI Standard 3.11.3 only suggests 
that "operating porsonnol. should report any visual evidence of rope degraci 
tton . . . And does not purport to establish criteria for removal or 
rctlronont of the rope. Ihe citation in issue was based upon Eastern's 
failure to remove or retire the rope. MSIIA did not cite Eastern for viola 
tion of 30 C.I'.R. § 75.1400-3 which sets forth the requirements for the da 
examination of hoisting equipment. Therefore, I find that MSllA's reliance 
upon .section 3.11.3 of the ANSI Standard is misplaced, since the issue her 
whether Eastern violated tlie ANSI Standard by failing to remove or retire 
tlio rope prior to the time the citation was written. 

Tlie only ANSI Standard applicable to this case is section 4. 6. 2.1 
wiiich describes "causes for rope retirement," It is noted that this 
st.nndnrd does not contain the terms "shall" or "should" as defined in 
section 1.5 of the ANSI Standards. However, the introductory language of 
this section stiites: "The following are causes for removal of wire rope 
. . . ." I find Chat the above quoted language of this section denotes a 
Tiandatory requirement. Hence, if MSIIA establishes a violation of section 
Ji.6.2.1 of the ANSI Standard, the citation will be affirmed and a civil 
penalty assessed. 


ccrning visible wire breaks. 


Section ^ 1 . 6 . 2. 1(2) provides for the removal of wire rope when there are 
rn wires." The term, "worn wires>" is not defined in Che ANSI Standard. 

A contends that there were worn wires while Eastern denies this assertion. 

evidence establishes that wearing or abrasion begins with the first use 
every wire rope. To that extent, every rope in service has "worn wires." 

failure of the ANSI Standard to define the term "worn wires" renders thij 
tlon too vague Co be enforceable. See Connally v. General Construction 
, 269 U.S. 385, 391 (1926). In any event, IJMWA Safety Committeeman Kevin 
ss testified that he inspected the wire rope on four occasions betX'/een 
il 17, 1980 and the date of this citation and he saw no evidence of wear 
the rope. 

Section 6 . 6 . 2. 1(3) provides that a cause for rope removal is as follows; 

* 5*r * * * * * 

(3) Evidence of T.oss of Strength . An estimation of 
from 10%-25% loss of rope strength (based upon measurements 
of rope diameter, wear pattern dimensions, corrosion, and the 
number of broken wires), estimated with a series of charts 
and graphs; charts and graphs may be provided by a wire rope 
or equipment manufacturer. Flectromagnctic or other non- 
destructive testing devices may be used as a supplement but 
not as a substitute for recommended inspection and tests. 

must flr.se be determined if this provision even qualifies as a standard ol 
kind. The section apparently provides that if it is estimated that there 
a *10 to 25 percent loss of rope strength, the rope should be removed. It 
R not appear chat ANSI intended that ropes with less than a 10 percent 
s of strength should be removed. The standard can be read as requiring 
removal of ropes with a loss of strength. of 25 percent or more. For 
ses of strengcli of le.ss Chan 25 percent but more than 10 percent, the 
ndnrd is vague and unenforceable under the Act. Since there is no evidem 
the record of a 25 percent loss of strength of the rope in question, MSHA 
led to prove a violation of this section. 

Section 4. 6 . 2. 1(4) deals with evidence of rope abuse. However, MSHA's 
e rope expert, Inspector Fred Williams, conceded that there was no 
dence of rope abuse in this case. 


CONCLUSIONS OF LAW 


1. lliG Administirntivo Law Judge has Jurisdiction over the parties 
and nubjoct matter of this proceeding. 

2» Eastern and its Federal No. 2 Mine are subject to the Act. 

3. The evi<lcnc.o of record fails to establish that Eastern violatec 
tlic ANSI Standard as alleged and Citation No. 0631927 is vacated. 

A. Tlic evi<3enco falls to establish the violation of a mandatory h( 
or safety standard and the petition to asae.ss a civil penalty is dismis; 

ORDKR 


WHERFFORl' IT IS ORDHRLD that Fastern’s Contest of Citation Ko. 063! 
Is SUSTAINKn and CltaLlon No. 0631927 is VACATED. 

IT IS ITIRTIIKR ORDERED that the petition to assess a civil penalty : 
niSMISSKD. 


Distril)utlon Certified Kail: 

f^ally S. Rock, I'-sq., Eastern A».sociatc<i Coni Cnrp., 1728 Koppers B. 
rittslnii'fih, PA 15219 

Edward H. Fitch, Esq., Office of the Solicitor, U.S. Department of 
6015 Wilson lUvd., Arlington, VA 22203 

Terry Osborne, United Mine Workers of America, District 31, Route I 
Box 103-1’., Morgantown, W 26556 
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Civil Penalty Proceeding 

Docket Ho. KENT 80-292 
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DECISION 


Appearances: George Drumming, Jr., Esq., Assistant Solicitor, Mine 

Safety and Health Administration, U.S. Department of 
Nashville, Tennessee, for Petitioner; 

Neville Smith, Esq., Manchester, Kentucky, for Respon 

Before: Judge Lasher 

This proceeding arose under section 110(a) of the Federal Mine 
Health Act of 1977. A hearing on the merits was hold in Manchester, 
on May 19, 1981, and May 20, 1981. After considering evidence svibmi 
both parties and proposed findings of fact and conclusions of law pr 
by counsel during closing argument, I entered an opinion on the rcco 
My bench decision containing findings, conclusions and rationale app 
below as it appears in the record, aside from minor corrections. 

This proceeding was initiated by the filing of a peti- 
tion for a penalty assessment by the Mine Safety and Health 
Administration on August 25, 1980, pursuant to section 110(a) 
of the Federal Mine Safety and Health Act of 1977 alleging 
two violations of 30 C.F.R. § 75.200 involving in turn two 
alleged infractions of the Respondent’s approved roof-cov\trol 
plan on October 30, 1979. On this date, at approximately 
6:30 p.m. , a roof fall occurred in the No. 4 entry of the 
005 section of Respondent's No. 18 Mine resulting in the 
death of section foreman Floyd D. "Dave" Burke. Following 


IT TF: 201-220. 


Ihe partius, both of whom wore represented by counsel 
at the lu-arinii, entered various stipulations covering the 
jurl.sdlctlou oJ: the Administrative Law Judge and further 
Intlicating tluit Respondent is a large operator; that the 
opcialor a liistory of previous violations for the 24-month 
period prior to October 30, 1979, revealed that Respondent 
was aascsaod and paid penalties for eight violations of 
30 C.l'.K, § 73.200; that Respondent demonstrated normal good 
faith in attempting to achieve compliance; that assessment of 
penalties would not affect Respondent's ability to continue 
in hiislnuss; and that the Injury frequency rate comparison of 
Respondent for the last qiujrtcr available prior to the acci- 
d(*nL was 9.62 for the coal mining Industry and .62 for 
Kcs|)ondenL. That is. Respondent's injury frequency rate was 
.62 whereas the industry frequency rate was 9.62, 

Thc! paramount IsRuos In this case involve the proper 
construction to ho placed on pertinent language in the roof- 
control plan (I'ixh. P-8). That plan, at page 4, In pertinent 
part j)rovi<loHJ 

Crossbars to bo used wlien pots, slips, horse- 
bneks or hill seams arc encountered. A minimum of 
two croGshnrs to be used at each locatiorf. At 
least one post to be used under each end of the 
crossbars and the posts are not to be more than 
fourteen feet apart. Crossbars to bo installed on 
four foot centers and the foreman in charge shall 
determine wUlmi the installation of crossbars is to 
be discontinued . 

Steel straps prcdrllled on not more than four 
foot centers and installed with roof bolts on not 
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vide adequate anchorage for roof bolts. 

In areas where steel straps have been utllizec 
in lieu of wood crossbars where abnormal roof con- 
ditions are encountered, the area shall be support< 
with cribs and-or posts set on four foot centers 
on each side of a sixteen foot wide roadway. 

Counsel for both parties agree that the main legal 
is whether abnormal or subnormal roof conditions existec 
the area where the roof fall occurred. The three-paragr 
portion of the roof-control plan above quoted refers to 
abnormal roof conditions in the third paragraph thereof, 
page 5 of the roof-control plan, an explanation is contc 
in paragraph 1 to this effect: "This is the minimum roc 
control plan and was formulated for normal roof conditic 
and the mining system(s) described. When subnormal roof 
ditions are encountered, indicated or anticipated, addit 
roof support such as longer and/or additional roof bolts 
posts, or crossbars, shall be installed." 

MSHA seeks penalties for two violations of the plar 
the first being for the failure to install cribs or post 
required by the third paragraph of the plan quoted herci 
above and the second for failure to install a drill hole 
MSHA contends is required by paragraph 12 of the plan sh 
on page 6 tliereof which provides: 

During each production shift at least one 
roof bolt hole in each active working place shall 
be drilled to a depth of at least twelve inches 
above the anchorage horizon of the bolts being 
used shall either: (a) be left open; (b) be 
plugged with a readily removable plug; or (c) 
a roof bolt compatible in length with the depth 
of the hole shall be installed and Che plate 
shall be encircled with a paint distinctively 
different in color from the roof. 

Inspector Spurlock testified on behalf of MSHA and 
cated that after being notified of the accident he went 
mine, arriving there at approximately 8:30 p.m. on Octob 
He returned on October 31 at approximately 9 a.m. and co 
an accident investigation. Among other things, he deter 
that the dimensions of the part of the roof which fell w 
approximately 40 feet lone. 20 feet wide and 20 to 36 in 


The inspector testified that the Report of Investigation 
eflected what he found during his investigation. He also 
ndicated that the roof fall covered approximately half of 
he entry in which it fell; that some of the roof which fell 
anded on a continuous minor and shuttle car which were in 
he area; and that there were hill scams present in Che sub- 
ect location, some three in number, running one side to the 
ther about 30 to 40 feet as reflected in a sketch contained 
n page 3 of Rxliibit P-7. Although at the commencement of 
he hearing Respondent challenged the accuracy of the sketch 
n a general way, I find that insofar as an evaluation of the 
ccidont scene for purposes of this proceeding arc concerned, 
he sketch is sufficiently accurate Co be accepted as an 
ndication of the locations of the hill seams, equipment and 
ersonncl involved at the time and place of the accident, 
licre was no substantial challenge or attack with respect to 
he accuracy of the sketch during the hearing. 

The inspector also determined chat the means of roof siip- 
ort employed was. that designated in the second paragraph of 
he three-paragraph roof-control plan mentioned above, that 
s, steel straps installed with roof bolts. Steel straps 
nd roof bolts were found at the place where the roof had 
alien. The inspector testified that in his opinion the 
c.spondcnt was not in compliance with the plan since it did 
ot use cribs or timbers; that any fracture in the roof is 
abnormal" and that in this respect he disagreed with the 
espondent's safety director, Gordon Couch, with whom he had 
conversation on October 31, 1979. According to the inspec- 
or, Mr. Couch's belief was that hill seams wore normal 
ccause of their prevalence throughout the mine and in the 
Gction where the accident In question occurred. 

With respect to the second alleged violation, the 
nspcctor testified that he was told by day shift foreman James 
spier that he, Napier, had asked for a test hole to be drilled, 
he inspector, during his investigation on October 31, 1979, 

Iso conversed with the roof bolter on the day»shift, Stanley 
□ark, who told the inspector that he was directed by Foreman 
iplcr to drill a test hole but that he did not. The inspector 
estified that on November 31 he looked for a test hole but 
Duld not find one. 

The No. 18 Mine has two production shifts each day, the 
Irst from approximately 7:30 a. ra. to 3:30 p.m. and the 
pcond frnm 3; 30 n.m* fn 11:30 D.m. 


hoJe, had one been drliied, would nave made obvious any 
weakness in the roof. In that connection, the Report of: 
Investigation, at paragraph 5 on page 2 thereof, indicates 
that the presence of draw rock in the No. 4 entry, "[p] re- 
vented the workmen from detecting the loose roof with sound 
and vibration tests.*' 

The inspector confirmed that Respondent had a low injury 
frequency rate and he felt that the No. 18 Mine wa.s a safety- 
conscious operation. With respect to hill seams, the inspec- 
tor indicated tliat such may be manifested in the mine roof by 
only n hairline crack and that it may or may not be detectable 
by viewing the mine roof. He also indicated that tfie draw 
rock might not enable one to detect a loose roof with a sound- 
vibration test and chat the 6 to 8 inches of draw rock in the 
roof would make it difficult to determine if the crack in the 
roof was simply a nondangcrous crack or the manifestation of a 
hill seam. The record is clear, from the testimony of other 
witnesses, that the roof of the No. 18 Mine contains numerous 
cracks and according to Safety Director Couch, most of these 
hairline cracks throughout the mine are firm and safe when 
tested. 

Focusing specifically on the roof fall Itself, the 
record Is also clear that the roof broke without significant 
prior warning about 3 hours into the second production shift 
and chat the foreman on the first production shift, James 
Napier, had tested or sounded the roof with a hammer on his 
shift and found the roof to be safe in the sense that no 
structural weakness was ascertained. Napier testified that 
he made this test at approximately 2:50 p.m. and the roof 
sounded "solid. " Napier indicated that 30 to 32 inches of 
rock can be sounded by tills method (in this connection I 
note that tlie thickness of the roof which fell ranged from 
20 to 36 inches according to the inspector). Napier indi- 
cated that he, as section foreman on the first shift, usually 
conferred with the foreman on the second shift prior to the 
changing of the shifts and that on October 30 ke discussed 
with Section Foreman Burke the hill seams in the area of the 
roof fall. According to Napier, he did not recommend to Burke 
that Burke take any particular action on his shift with respect 
to the hill seams. It should be noted that although Napier 
confirmed that he had directed his employees to drill a test 
hole on his shift, that Napier did not check to see if the 
drill hole had been drilled before his shift ended. Thus, 
Napier did not mention to the decedent, Mr. Burke, that no 



drilled, and from Napier's testimony that his employees had 
reported to him after the accident that no hole had been 
drilled, that such was a fact* 

Respondent has objected to the hearsay nature of this 
testimony. A report or statement made to an inspector during 
an investigation of an accident carries with it a higher 
degree of trustworthiness than may ordinarily be prevalent 
in a common conversation between two individuals. The testi- 
mony of Napier, a management person for Respondent, further 
vouches for this trustworthiness. According to the inspector, 
the reason that the roof bolter on the first shift did not 
drill a test hole was that he did not have any drill steel. 
This explanation given by the roof bolter to the inspector 
further supports tlie finding that a test hole was not drilled 
on the first shift. In any event, hearsay, by virtue of 
express provisions of the Administrative Procedure Act, is 
admissible in this proceeding. And for these various bases 
and various reasons, I credit the testimony of Napier and 
Inspector Spurlock in this connection. 

I also find that the area where the roof fall occurred 
and where Napier directed that a test hole be drilled was 
inby the working place and chat a test hole should have 
been drilled in this area during the first shift. This is 
vouched for by the fact that the section foreman during his 
shift directed that a test hole be drilled there. Although 
at one time during the proceeding, Respondent conceded that 
no test hole had been drilled on tlie second shift during the 
first 3 hours thereof before the accident occurred, Respon- 
dent subsequently withdrew this stipulation. Respondent's 
position is that the pertinent provision of the roof-control 
plan, paragraph 12 at page 6, permits the hole to be drilled 
"during each production shift" and that there could be no 
infraction thereof on the second shift since anotl\er 5 hours 
of the shift remained after the accident. 

I concur with Respondent's position with respect to the 
second shift since it cannot be said that a bolt liole v;ould 
not have been drilled during the shift. The regulation Is 
a standard which determines the obligation of the mine oper- 
ateor. It does permit the drilling of the bolt hole at an 
unspecified time during each production shift, lo consti- 
tute a violation in this case, Insofar as the second shift 
is concerned, paragraph 12 would necessarily have required 
the drilling of a bolt hole at the beginning of a shift 



not, and Respondent has introduced no evidence that one was, 

I conclude that a violation of 30 C.F.R. § 75.200 did 
occur in this respect as alleged by MSHA. 

In his gravity sheet (Exh. P-5), Inspector Spurlock indi- 
cated that: 

The crew was questioned and they stated they 
did not drill a test hole in the area to evaluate 
the extent of the roof conditions. However, due 
to the firmness of the shale it is very doubtful 
if the test hole would have detected the crack in 
the top. 

I therefore find, based thereon, as well as other testimony 
in the record, that it is conjectural whether or not the 
test hole would have disclosed a structural weakness ( see 
testimony of safety director Gordon Coucli) and chat there 
is no causal relationship, direct or otherwise, between the 
violation and the roof fall which resulted in the death of 
Second Shift Section Foreman Burke. 

Turning now to the question whether or not the failure 
to install cribs or posts in the accident area in conjunction 
with the steel straps which were used to support tho roof con- 
stitutes a violation, it first should be noted that Respondent 
has stipulated that in fact no timbers or cribs were used and 
tViat only steel scraps installed with roof bolts were used 
to support the roof in tho accident area on October 30, 1979. 

I so find. 

According to Denver Collins, a shuttle car operator who 
was called as a witness by MSHA, cribs and posts would not 
have been installed in the subject entry due to its width— 
that is, the entry was 20 feet wide and because the continu- 
ous miner working in the area was 10 feet 9 inches wide and 
the cribs would have been approximately 4 feet wide each, 
there would not have been maneuvering or operai;lng room in 
the area. This testimony was not further developed on the 
one hand or cliallengcd on the other so, accordingly, I do 
conclude that the physical size limitations of the area 
would have precluded the use of cribs and posts. However, 
the question remains whether or not the roof-control plan, 
which the parties agree does authorize the use of steel 
straps installed by roof bolts, should be construed so as 
to require the supplementary Installation of cribs and posts 
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means of roof support specifically authorized by the pertinent 
three-paragraph plan. 

To fully understand this plan, the three paragraphs must 
be paraphrased. The first paragraph unequivocally requires 
crossbars to be used when the hill seams are encountered. 

The second paragraph permits an alternative: Steel strops 
installed with roof bolts. Tlie third paragraph thus becomes 
critical. It states: "In areas where steel straps have been 
utilized in lieu of wood crossbars where abnormal roof con- 
ditions are encountered, the area shall be supported with 
cribs and/or posts — ” , etc. 

This plan is glorious in its ambiguity and pregnant with 
the confusion which it necessarily creates in the minds of 
Che miners, the operators and the Government enforcement 
personnel who must work with it. Implement it, live with it, 
and enforce it. Nevertheless, it is a minimum plan and we 
must endeavor to answer various subquestions which arise. 

HSHA contends that tlic third paragraph is a necessary qualifi- 
cation to the second paragraph, chat is, cribs and posts must 
always bo used to back up the use of steel straps. Respon- 
dent, on Che other hand, contends that it has the option to 
use either crossbars or steel straps and that cribs and posts 
are required to be used only "(wlhere abnormal roof conditions 
are encountered." Respondent contends that the "pots, slips, 
horsebacks or hill seams" language contained in the first 
paragraph are not abnormal roof conditions. Petitioner con- 
tends that they are and that paragraph 3's reference to 
abnormal roof conditions must be referenced back to the first 
paragraph . 

I agree with the Petitioner's position with respect to 
the construction of this regulation. My reasons for doing 
so are based first on the general philosophic principles 
governing statutory construction of remedial legislation, 
secondly on ancillary provisions of the roof-control plan 
itself and finally because of the severe hazards roof- 
control regulations seek to prevent. 

In Cleveland C l iffs Iron Company, Inc. , Docket No. VINC 
79-68-PH, the Federa*! Mine Safety and Health Review Commission, 
in a decision dated February 9, 1981, endorsed the principle 
of the liberal construction of the Act and its implementing 
regulations so as to promote the remedy sought by such 


would bo installed in subnormal roof conditions when such 
are "encountered, Indicated or anticipated." Consider- 
ing the rule of liberal construction and the apparent 
abundantly cautious tenor of the plan itself, a reading 
of the three paragraphs is required which would promote 
rather than diminish safety even though I do believe 
that the three paragraphs can be read as Respondent con- 
tends without an absurdity resulting. 

I conclude that hill seams, as mentioned in paragraph 
are an abnormal roof condition within the meaning of para- 
graph 3 and a subnormal roof condition within the meaning o 
paragraph I of page 3 of the plan. I do so for two reasons 
The first phrase of paragraph 3 ends with the word 
"encountered." This encourages the .construction that cribs 
and posts must be used in all cases where steel straps are 
utilized. A contrasting punctuation would have been to 
place a cooima after the word "crossbars" in paragraph 3, in 
which event the concept of abnormal roof conditions would 
stand out as a separate situational classification which, 
by itself, would call for cribs and posts. 

The second reason I find that hill seams are abnormal i 
subnormal roof conditions is based upon my view of the evi- 
dence in this proceeding and observation of various wit- 
nesses who testified concerning tlie nature of hill seams. 
Section Foreman Napier, altliough he indicated that "Ijjust 
because you have a hill seam or crack someplace doesn’t mca 
it's dangerous," also stated: "You never know about a lull 
seam. You can test hole them and choy’ll be solid and it 
would fall anyway. You can't tell by looking." Napier's 
actions on October 30 indicated a considerable concern with 
the hill seams in the roof fall area. I felt the inspec- 
tor's opinion that hill seams wore abnormal conditions was 
also credible and should be accepted over those of Respon- 
dent's witness Gordon Couch, who, on two occasions, indi- 
cated that he did not really know what a hill seam was. 

Mr. Couch wanted to treat a hill seam as a "se&m" even 
though there is considerable evidence in this record that 
a hill seam runs from the top or outside of the mountain 
down into the mine and manifests itself as a crack or a seai 
visible to the naked eye In Che mine roof. I conclude that 
hill seams are abnormal or subnormal roof conditions within 
the meaning of the roof-control plan; that they pose a sig- 
nificantly higher degree of risk of roof falls because of 


There is credible unchallenged testimony in the record 
:iau cribs would have supported the amount of roof tliat fell 
n October 30, 1979, but also that neither the steel straps 
istallcd with 36-inch roof bolts and crossbars would not 
ave held up the part of the roof which fell at that tragic 
Ime. Thus, crossbars and metal straps would support only 
to tons, whereas cribs would have supported 100 to 

)0 Lons, according to Safety Director Couch. 

I conclude, therefore, that unduly peculiar factual 
ttuations were posed In this case; chat oven though steel 
traps were used, whore abnormal roof conditions wore 
icountercd and where cribs and posts were not susceptible 
j being installed in the entry in question, that only two 
ptions remained with Respondent: (1) to either use cross- 
nrs, which would have not held up Chat amount of roof, or 
2) not mine — that is, cut into the area In question. The 
ption was available to the Respondent to use crossbars in 
10 situation which it encountered on October 30, 1979. 
nus, it cannot be said Clint there is a direct causal 
slationship on these unusual facts between the failure to 
se cribs and posts and the roof fall which resulted in the 
2 ath of Mr. Burke. Again, this is because the option was 
i/ailablc to use crossbars — which would not have held the 
3of up. 

Whether a causal relationship exists between the viola- 
Lon and an accident greatly determines the degree of gravity 
liich must attach to the violation. However, any violation 
P a roof-control plan is a serious violation. 1 thus con- 
luclc that since two miners were immediately exposed to the 
3of fall, that is the continuous miner operator and the 
liuttlc car operator, and other miners on the crew were 
Lso exposed to any haiiard which might result from the vio- 
ation in question, Chat both the failure to drill a test 
3lc and Che use of steel straps without cribs or posts 
2 rc both serious violations. 

I find, therefore, Chat the failure to use crossbars in 
le area at the time constituted a violation of 30 C.K.K. 
75.200. I find that the use of steel straps in the area, 
\ich was an area in which cribs and posts could not be 
Cilized, is a corollary to this violation, that is, it is 
lie otlier side of the coin. 


drilled in the portion of the roof which fell was drilled. 

He also indicated that he did not tell Mr. Burke about the 
test hole — I infer this from his overall testimony including 
his testimony that he did not recommend any action on 
Burke’s part when he spoke to Burke at the changing of the 
shifts. The record is clear that Napier recognized the 
danger the hill seam posed, as I have previously pointed 
out, and he did testify that he told Foreman Burke to 
"[wiatch and be careful.” I thus find, based upon Napier's 
testimony, that at least one member of management consid- 
ered the hill seams to be dangerous but that in the change- 
over of shifts, appropriate action failed to be taken by 
management witli respect to the V— shaped hill seams in the 
accident area. 

I do not find any negligence attributable to Respondent 
based on Napier's actions or nonactions to be of a high degree 
since Napier did sound the roof and did take action which he 
might have believed had been carried out by employees. I also 
find that culpability on the part of Respondent's management 
in the commission of the two violations found is substantially 
mitigated by the lack of clarity in the three-paragraph roof- 
control plan insofar as that particular violation is concerned. 
Weighing then the factors which must be considered in assessing 
ponalties, the factors of the large size of the company, 
moderate degree of negligence, and seriousness of the viola- 
tions, go toward raising any penalty which might otherwise be 
appropriate. Counterbalanced against those factors are the 
factors that Respondent’s previous history of violations 
appears to be moderate, only relatively small penalties were 
paid for the eight prior violations of the cited regulation, 
and Respondent had a highly commendable injury frequency rate 
for the quarter immediately preceding the accident. Inspector 
Spurlock considered the Respondent to be a safety-conscious 
operation. Finally, it was stipulated that the Respondent 
demonstrated normal good faith in attempting to achieve 
compliance with the violated safety standard. 

I would add that I believe the Respondent sincerely 
construed the roof”control plan in Che manner that it urges 
here today and that such position is not a cynical one. 
Considering all of these factors, a penalty of $750 is 
assessed for the violation in Citation No, 736789 relating 
to tlie failure to drill a test hole and a penalty of $2,250 
is assessed for the violation charged in Citation No. 736789 
■fnqnfar n.Q fhp q,nmo relates to the failure to comoly with the 



ORDER 


It is ORDERED that Respondent pay the sum of $3,000 to 
the Secretary of Labor within 30 days from tlie date hereof. 
All proposed findings of fact and conclusions of law, which 
have not been expressly incorporated in this decision, are 
REJECTED. 


Michael A. Lasher, Ir., Judge 


rlbutlon: 

Georfje Drumming, Jr., Esq., Office of the Solicitor, U.S. Department 
of Labor, 801 Eroadway, Room 280, Nashville, TN 37203 (Certified 
Ma i 1) 

Neville Smith, Esq., P.O. Box AAl, Manchester, KY 40962 (Certified 
Mall) 
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SECRETARY OF LABOR, MINE SAFETY ) 

AND HEALTH ADMINISTRATION (MSHA), ) CIVIL PENALTY PROCEEDING 

) 

PetiLioner, ) DOCKET NO. WEST 79-291 

) 

V. ) ASSESSMENT CONTROL NO. 

) 05-02820-0301A 

C F & I STEEL CORPORATION, ) 

) MINE: Maxwell 

Respondent. ) 

DECISION AND ORDER 


Appearances : 

James H. Barkley, Esq. 

Office of the Solicitor 
United States Department of Labor 
1585 Federal Building 
1961 Stout Street 
Denver, Colorado 80294 
For the Petitioner 

Phillip D. Barber, Esq. 

Welborn, Dufford, Cook & Brown 
1100 United Bank Center 
Denver, Colorado 80290 
For the Respondent 

Before: Judge Jon D, Boltz 


STATEMENT OF THE CASE 


This proceeding arose through initiation of an enforcement 
brought pursuant to section 105 of the Federal Mine Safety and I 
of 1977, 30 U.S.C, § 801 et seq . (1978) [hereinafter cited as'"t 
Act" or "the Act"). The Secretary of Labor, Mine Safety and He£ 
Administration [hereinafter "the Secretary"), brought this actic 
C F & I Steel Corporation (hereinafter "C F & l") alleging two \ 
of the Act. The Secretary seeks an order assessing civil monetf 
penalties against C F& I for its alleged violations of the Act. 


peiiuing HiuLion, LcsLimony at cne nearing was iimicea co cne aiiegeci 
violation contained in Citation No. 38777A. On March 16, 1981, I denied 
ttie pending motion, without prejudice, for failure to provide sufficient 
facts in support of the appropriateness of the penalty proposed by the 
parties. A Stipulation and Motion to Approve Settlement Agreement and 
Order Payment was subsequently filed with the Coiamission on May 28, 1981. 

As a matter of procedure, I will treat the two citations separately 
this decision. Citation No. 387774, to be addressed first, will be decid« 
on the evidence presented at the hearing. Citation No. 387990 will then 1 
decided based upon the pleadings contained in the record. 


CITATION NO. 387774 
FINDINGS OF TACT 

1. C F & I is the operator of an underground coal mine located near 
Weston, Colorado, known as Che Maxwell Mine. 

2. Products of tlie Maxwell Mine enter or affect interstate commerce. 

3. On March 19, 1979, during the course of an investigation of an 
unintentional roof fall in development Unit No. 2, a duly authorized 
representative of the Secretary conducted an inspection of the Maxwell 
Mine . 

4. In that unit, the MSIIA inspector observed a strike^ running 
diagonally across five consecutive entries. The strike, which had advance 
as far as Entry No. 12, was accompanied by water and unconsolidated roof. 

5. Two unintentional roof falls had recently taken place at the 
Maxwell Mine. One fall occurred on February 6 , 1979 , in Entry No. 14, and 
the other occurred earlier on the day of the inspection, in Entry No. 13. 
The location of the two falls closely approximated points on the line 
formed by the strike. 


\j A strike is defined as a deformity in the roof wl\ich designates a 
weakness in the roof strata, (Tr. 117), or the direction or bearing of a 
horizontal lino in a structual plane. U.S. DEP'T. OF THF, INTERIOR, BUREAU 
OF MINES, A DICTIONARY OF MINING, MINERAL, AND RELATED TERMS 1089 (1968). 


supervisory personnel concluded that the condition of the immeuiate roof 
was precipitous and that the area should be deadlined to prevent further 
travel. C F & 1 proceeded to timber-off the affected area and then waite- 
for the roof to fall. 

8. Following tlie roof fall of February 6 , 1 979, and prior to the ro 
fall of March 19, 1979, C F f. 1 took the following steps to improve its 
roof control in the area in F.ntry No. 13 adjacent to the strike line: 
increased roof bolt lengtlis from A2 inches to 72 inches; decreased roof 
bolt centers from four feet to three or two feet, or whatever the roof bo 
installer thought necessary to control roof conditions; spotted steel bea 
in the entry; installed steel carrying beams at crosscut intersections; a 
drilled weep holes in the roof to drain away water. These measures 
exceeded the requirements of the mine’s roof control plan, 


2/ The condition or practice cited alleges: "Although the approved roof 
control plan was exceeded, not enough precautions were taken in No. 13 
entry on No. 2 unit to protect the miners, wlien known existing adverse 
conditions were approached. An unintentional roof fall has occurred at t 
intersection of crosscut No. 21. The operator shall Cake steps to furthe 
sLrenghthen (sic) the roof control in areas of this type." 

V Roof control programs and plans. (STATUTORY PROVISIONS) Each operate 
shall undertake to carry out on a continuing basis a program to improve c 
roof control system of each coal mine and the means and measures to 
accomplish such system. The roof and ribs of all active underground 
roadways, travelways, and working places shall be supported or otherwise 
controlled adequately to protect persons from falls of the roof or ribs, 
roof control plan and revisions thereof suitable to the roof conditions a 
mining system of each coal mine and approved by the Secretary shall be 
adopted and set out in printed form on or before May 29 , 1970. The plan 
shall show the type of support and spacing approved by the Secretary. Su 
plan shall be reviewed periodically, at least every 6 months by the 
Secretary, taking into consideration any falls of roof or ribs or 
inadequacy of support of roof or ribs. No person shall proceed beyond th 
last permanent support unless adequate temporary support is provided or 
unless such temporary support is not required under tlie approved roof 
control plan and the absence of such support will not pose a hazard to th 
miners. A copy of tlie plan sliall be furnished to the Secretary or his 
authorized representative and shall be available to the miners and their 
representatives. 


MSHA's District 9 Manager Cor Coal Mine Health and Safety on March 26, 
1979. 

10. On March 17 , 1 979 , an idle work day, C F 6 I became aware of 
un.'itable roof conditions near the strike line in Entry No. 17. Additioi 
timbering was added under the beam supports already in place, blocking i 
entry to further travel. The blocked-off portion of the ronf fell somei 
late on March 18, 1979, or early on March 19, 1979. 

11 . The roof control mcasure.s employed in the localized area of tlu 
March 19, 1979 fcill included: ten 72-inch roof bolts on ttiree to four fc 
centers, steel beams spaced approximately four feet apart, and steel 
carrying beams on both sides of the intersection, 

12. In the hours following discovery of the roof fall and prior to 
issuance of the subject citation, C F & I continued to employ those inear 
of roof control outlined above in Finding of Fact No. 8. No work procee 
in entries adjacent to Entry No. 13, other than efforts to confine the 
cave-in to a limited area, 

13. Payment of tiie proposed penalty will not impair tlic ability of 
CF fit I to continue in business. 


ISSUES 


1. As a matter of law, can an operator be found in violation of 30 
C.F.R. f 75.200 if it is complying with the minimum requirements of the 
nine's roof control plan? 

2. As a matter of fact, did Respondent support the roof and ribs o 
otherwise control such areas to adequately protect persons from falls of 
the roof or ribs? 


DISCUSSION 


At the hearing, the Secretary admitted that C F & I was in complian 
with the minimum requirements of the roof control plan then in effect at 
the Maxwell Mine. It is the Secretary's position that C F & I violated 
C.F.R. § 75.200 by failing to comply with the first sentence o’f the 
regulation, which require.^ an operator to continually improve tlie roof 
control system at each coal mine. Additionally, the Secretary contends 
his post hearing reply brief that an operator must control any and all r 
conditions it encounters in the mine, even if control of chose condition 
requires the operator to exceed the minimum requirements of the roof 
control plan. 


constitutes a violation of tho mandatory safety standard at section 
302 ( 3 )." Id. at 222. Section 302(a) of tlie Act has since been sup( 
by an improved mandatory safety standard promulgated by the Secretai 
pursuant to section 101, namely 30 C.F.R. § 75.200. Unless and unf 
overturned, this decision is binding upon the Commission and its jut 
Section 301(c)(2). Therefore, as a matter of law, an operator can 1 
in violation of 30 C.F.R. ^ 75.200 even if it is complying with the 
requirements of the mine's roof control plan. 

Citation No. 38 7774 states in part that "(ajlthough tlie approvf 
control plan was exceeded, not enough precautions were taken in No. 
entry or No. 2 unit to protect the miners, wiien known existing advei 
conditions were approached." However, based upon the Gvi<ience pres( 
the hearing and for the reasons presented belov-j, I find that C F & 
not violate 30 C.F.R. § 75.200 as alleged. 

The first sentence of the standard reads as follows: "(elach o| 
shall undertake to carry out on a continuing basis a program to impi 
roof control system of each coal mine and the means and measure.s to 
accomplish such system." C F & I complied witli this provision by 
implementing procedures to improve roof stability beyond the threshf 
level required by die roof control plan. See Finding of Fact Nos 8 
Similarily, C F& I took independent affirmative action to upgrade l 
minimum requirements of the roof control plan then in effect at the 
Mine. See Finding of Fact No. 9. 

The second sentence of the standard requires that; "ftlhe roof 1 
of all active underground roadways, travelways, and working places 1 
supported or otherwise controlled adequately to protect persfjns Eror 
of the roof or ribs." While no one can dispute the fact that the n 
fell in F.ntry No. 13 was not adequately supported, C F & I complied 
this provision by blocking the entry to further travel before it fe 
Finding of Fact No. 10. This action otherwise adccjuately controlle< 
affected area to protect persons from falls of the roof or ribs. 
Therefore, as .a matter of fact, Respondent discharged the obligatioi 
imposed on it by 30 C.F.R. § 75.200, 

CITATION NO. 387990 


Due consideration of all factors contained in the record convli 
that the proposed settlement is consistent with the purposes of the 
should be approved. 


lated Che Act as alleged in Citation No. 38777A. 


3. Citation No. 38777A should therefore be vacated. 

A. The settlement proposed in Citation No. 387990 is consistent with 
purposes of the Act and should be approved. 

ORDER 


Based upon the foregoing findings of fact and conclusions of law, it 
ORDERED that Citation No. 387774 is hereby VACATED. It is FURTHER 
ERED that the joint motion regarding settlement of Citation No. 387990 
hereby GRANTED and that Respondent shall pay the agreed amount of 
0.00 within 40 days of the date of this ORDER. 

^ h /£ / 

JonD. Bolt2- ^ ) 

/Administrative Law'Judge 

t ribution: 

los H. Barkley, Esq. 
ice of the Solicitor 
ted States Department of hahor 
i5 Federal Building 

I Stout Street 

iver, Colorado 80294 

I I ip D. Barber , Esq . 

born, Dufford, Cook & Brown 
fO United Bank Center 
iver, Colorado 80290 


MARTIN-MARIETTA CORPORATION, 
Respondent 


Docket No, SE 80-1 
MSHA Case No. MD ' 


SUPPLEMENTAL DECISION 

On June 19, 1981, I issued a decision in Compla. 
favor on his complaint of discrimination under § 105 
the Act. The parties were ordered to confer for the 
of effectuating paragraphs 1 - 6 of the order contaii 
the decision. It appears that the parties substanti< 
agree on all issues save back pay. While they agree 
figures to be used in computing back pay, they disag] 
the formula to be applied to those figures. The fori 
award are set forth in this decision, which constitui 
final disposition of the proceedings. 


Turning to the provisions of the order of June 
1981, reinstatement will not be ordered since Compla 
has obtained full-time work elsewhere and does not w 
return to Respondent's employ. Therefore, paragraph 
the order is vacated. 

Paragraph 2 directs back pay for Complainant. ' 
have been few Commission decisions dealing with the < 
putation of back pay under the Mine Act. In Bradley 
Belva Coal Co. , 3 FMSHRC 921 (1981) , I concluded tha- 
remedial portions of § 105(c) were modeled on § 10 (c^ 
National Labor Relations Act, so the NLRB's approach 
pay computation should be followed. According to th( 

"Making whole" involves payment to the 
discriminatee of a sum equal to gross back 
pay (what the discriminatee would have earned 
in employment lost through discrimination) 
less net interim earnings (what was actually 
earned from other employment during the period 
less expenses incurred in seeking and holding 
interim employment) , the difference between 
the two being the net back pay due. 


3 NLRB CASEHANDLING MANUAL, § 10530 (1977). 


be due, since Complainant has earned more elsewhere 
3 this period than he would have earned at Respondent's 
/ in Jamestown, South Carolina. However, the NLRB 
tes back pay by calendar quarters of the year. 3 NLRB 
\NDLING MANUAL § 10534.1 {1977). This policy has been 
Eect more than 30 years and was adopted because compu- 
^s based on the entire period of liability fell short 
D "make-whole" remedy the Board was attempting to 
le. See NLRB v. Seven-Up Bottlin g Co. , 344 U.S. 344 , 
1953 ). The Commission should draw on this experience, 
Eore, Complainant's back pay award will be computed on 
rterly basis. 

Phe parties have stipulated that Complainant's hourly 
vas $4.76 with time and a half for overtime. Com- 
ant worked 50 hours each week. During periods of 
loyment, Howard received unemployment benefits from the 
, but these will not be deducted from back pay. Brad - 
3upra , at 923. The back pay computation is as follows: 


7/ 31/79 - 9/30/79 
10 weeks 


10/1/79 - 12/31/79 
13 weeks 


1/1/80 - 3/31/80 
13 weeks 


Lost earnings 
400 hrs. at 4.76 
100 hrs. at 7,14 

Interim earnings 
Net back pay 


Lost earnings 
520 hrs. at 4.76 
130 hrs. at 7.14 

Interim earnings 
Net back pay 


Lost earnings 
520 hrs, at 4.76 
130 hrs. at 7.14 

Interim earnings 

Net back pay 


1904. 

714. 


2618. 


0 


2618. 


2475. 

20 

928. 

20 

3403. 

,40 

0 


3403, 

,40 

2475. 

,20 

928. 

.20 

3403. 

,40 

2253. 

.25 

1150. 

, 15 


Rogers & Wilson Co. 


Georgetown Steel 


4190, 


480 hrs. at 8.73 
Net back pay 0 

1 / Total back pay 7171. 

A rate of 6% interest per annum will be applied to 
back pay award through January 31, 1980. Thereafter, a 
of 12% will be applied. Bradley , supra , at 925. Inter 
will accrue beginning with the last day of each calenda 
quarter of the back pay period. 3 NLRB CASEHANDLING MA 
§ 10623.1. 

Respondent is responsible for deducting the amount 
required by state and Federal law and f6r any additions 
contributions which those laws may require. 

The parties agree that $750 is a reasonable attorn 
fee for Complainant’s counsel. 

The notice submitted by Respondent for posting at 
Jamestown quarry is acceptable. 


ORDER 


1. Respondent shall pay to Complainant the sum of 
$7,171.55, as back pay with interest thereon at 
the rate of 6% per annum from July 31, 1979, 
through January 31, 1980, and at the rate of 
12% per annum thereafter. 

2. Respondent shall pay to counsel for Complain** 
ant the sum of $750 for legal services rendered 
to Complainant. Counsel for Complainant shall 
refund to Complainant so much of that fee as he 
has already paid. 




James A. Broderick 

Chief Administrative Law Judge 


.stribution: By certified mail. 

ithan Kaminski, Jr., Esq., Attorney for Johnny Howard, 
)mplainant, Schneider & O’Donnell, 601 Front Street, P.O. 
)x 662, Georgetown, SC 29440 

.liott D. Light, Esq., Assistant General Counsel, Attorney 
>r Martin-Marietta Corporation, 6001 Rockledge Drive, 
ithesda, MD 20034 

lomas A, Mascolino, Esq., Counsel for Trial Litigation, 
:fice of the Solicitor, Division of Mine Safety, U.S. 
spartment of Labor, 4015 Wilson Boulevard, Arlington, VA 
1203 

)ecial Investigation, MSHA, U.S. Department of Labor, 4015 
.Ison Boulevard, Arlington, VA 22203 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
on behalf of J. C. DUNCAN, 
WILLIAM DUNCAN, T. C. GALLION, 
and TOMMY TURNER, 

Complainants 

V. 


COMPLAINT OF DISCHARG 
DISCRIMINATION OR 
INTERFERENCE 

Docket No. KENT Ql-Ql 
Bakersport Mine 


T. K. JESSUP, INC., 

Respondent 


DECISION 

On August 25, 1980, six men comprising the second £ 
at Respondent's mine refused to start work. As a result 
they were fired. Four of them subsequently filed coraplc 
with the Mine Safety and Health Administration (MSHA) , 
issue is whether they were discharged in violation of 
§ 105(c) of the Mine Act, 30 U.S.C, § 815(c), 

A hearing was held, pursuant to notice, in Evansvi] 
Indiana, on June 9 - 10, 1981. Witnesses for the Secret 
of Labor were J. C. Duncan, T. C. Gallion, Tommy Turner, 
William Duncan, Jerry Van Crick, Jerry Vincent, James Gi 
East, and Boyd Mathis, all former employees of Responder 
T. K. Jessup, Inc. Witnesses for Jessup were T, K. Jess 
the mine owner, Robert Sykes, former superintendent, WiJ 
Jerry Anderson, night foreman, Michael Oates, reclamatic 
and safety director, and James Utley, an MSHA inspector. 
The parties have filed briefs setting forth their positi 
Based on the whole record, my decision is as follows. 


Findings of Fact 

1. At all times relevant herein, Jessup owned and opei 
the Bakersport Mine in Dawson Springs, Hopkins County, I 
tucky. It produces coal by strip mining the surface. 

2. During the months preceding their discharges on Auc 
ust 25, 1980, 1/ the complainants notified management ol 




report slips intended for that purpose. Instead, the com- 
plaints were predominantly oral, 

3. On August 23, 1980, Robert Sykes returned to the mine 
to check on the progress of work during the second shift. . 

He had just finished sharing a six-pack of beer with Michael 
Cates. When he arrived, he found that James East was 
operating a dozer on a highwall in what Sykes considered an 
unsafe and unproductive manner. Sykes then got a dozer and 
proceeded to shoi^/ East how he wanted the job done. The 
other men on the shift were watching and thought he was 
being reckless with the machine. They smelled alcohol on his 
breath and thought he was intoxicated and were very upset 
because of this. I find that Sykes was not intoxicated and 
uas , in fact, trying to demonstrate a safer and more pro- 
ductive method of operating the dozer. However, East and 
the other men misunderstood his explanation and thought East 
was being told to operate the dozer in an unsafe manner. 

4. After Sykes left the mine on the night of August 23, 
the men spoke with foreman Jerry Anderson and expressed 
their dismay at Sykes's conduct and their general dissatis- 
faction with him as a superintendent. They asked Anderson 

to arrange a meeting between them and Sykes and T. K. Jessup 
on August 25. Anderson agreed. Anderson attempted to con- 
tact Jessup but was unsuccessful. On August 25, before the 
second shift, he confronted Sykes with the men’s concerns. 
Sykes admitted that he was wrong to visit the mine after 
drinking. Anderson did not tell Sykes that the men wanted a 
neeting. 

5. At the start of the second shift on August 25, Anderson 
told the men that their problems had been "taken care of." 

The men were still dissatisfied and demanded a meeting with 
Sykes. J. C. Duncan then saw Sykes approaching in a road 
grader and motioned him to stop. Duncan related the men's 
concerns but did not raise specific safety complaints. 

Rather, he alluded to the incident on August 23 and stated 
the men's belief that they were being mistreated and were 
being required to operate unsafe equipment in an unsafe 
nanner, Sykes and Duncan became quite hostile and finally 
Duncan dared Sykes to fire him. At that, Sykes fired him. 

6. Next, Sykes went to each member of the second shift in 
turn and asked if he was going to work. Each of them 


drawal order. 


Issue 


Did the complainants engage in activity protected under 
§ 105(c) and, if so, were they discharged because of it? 


Discussion 


In Secretary of Labor ex rel. Pasula v. Consolidation 
Coal Co., 2 FMSHRC 2786 (1980), the Commission announced its 
formula for weighing the evidence in a discrimination case. 
To establish a prima facie case, the Secretary must demon- 
strate that the Complainants engaged in protected activity 
which played some role in the decision to discharge them. 

The parties agree that during the months preceding 
their discharges, each complainant notified management of 
various problems with his equipment affecting safety. These 
ranged from broken mirrors and windshields to faulty brakes. 
The fact that the complaints were registered orally, rather 
than written on slips of paper as required by company rules, 
is immaterial. The complaints constituted protected activity 

By the date of their discharges, dissatisfaction with 
Robert Sykes had been building for months among the miners 
on the second shift. No doubt, personality clashes played a 
major role. J. C. Duncan, in particular, believed neither 
Anderson nor Sykes were running the mine as it ought to be 
run. When Sykes arrived at the mine on August 23, 1980, 
with beer on his breath, the miners decided that he was 
unfit to supervise them. They therefore requested a meeting 
with Sykes and Jessup. Whether concern for their safety was 
the dominant motive for the request is unclear. The fact 
that it figured in the request is enough, however. The 
request for a meeting was protected under § 105(c). 

On August 25, 1980, the miners on the second shift 
found that no meeting had been arranged. They were deter- 
mined to air their grievances before commencing work, so 
J. C. Duncan stopped Sykes, who was working a short distance 
from them, and began to relate the miners’ concerns. Sykes 
and Duncan began to argue almost immediately, so Sykes left. 


ther expressed general dissatisfaction with the way 
ne was being operated. Finally# Duncan dared Sykes to 
im, which he did. 

gain, the fact that concern over safety played some 
n J. C. Duncan's complaints to Sykes on the miners' 
is enough to bring the complaints within the protec- 
f § 105(c). Although the complaints were voiced in a 
ative and combative tone, I cannot conclude that 
conduct was so opprobrious as to forfeit the 
tion of the Act. Cf. American Telephone and Tele- 
:o. V. NLRB, 521 F. 2d 1159 (2d Cir. 1975). 


sfore they were discharged, the miners on the second 
collectively and individually refused to work. Whe- 
refusal to work is protected under § 105(c) depends 
ther a miner has a good faith, reasonable belief that 
jing work would pose a safety hazard. Secretary of 
5X rel. Robinette v. United Castle Coal Co. , 3 FMSHRC 
12 (1981) . In my judgment, none of the complainants 
led this standard. 

assume, as Respondent's brief concedes, that the com- 
nts honestly believed their jobs presented unjusti- 
risks from time to time. However, while generalized 
ints over safety are protected under § 105(c), they 
form the basis for a refusal to work. Reasonableness 
2 S, at a minimum, that the miner's refusal to work 
n a condition actually confronting him at the time. 

ily two miners on the second shift expressed any 
n over the safety of the tasks they were about to 
Ti. James East, who did not join the complainants in 
ction, renewed his misgivings about the brakes on his 
Sykes responded that the dozer had been taken out of 
3 for repairs and that he would lay off East, tempo- 
and recall him when the brakes were fixed. East 


asonableness cannot be established after the fact. 

/ after they were fired, the complainants prepared a 
f unsafe conditions and presented it to the local MSHA 
, requesting an inspection under § 103(g). Had they 
d their refusal to work with such specific complaints, 
d hhpn rinalvse wh»=+-h<sr their beliefs in these alleuedlv 


in the day. Still, Turner refused to work. 


The actual safety of the work the complainants were 
about to perform has some bearing on the reasonableness of 
the complainants' refusal to work. An MSHA inspector 
visited the mine two days after they were discharged, with 
list of their complaints. Two citations were issued, one 
for an inoperative back-up alarm and one for a missing fir 
extinguisher. One withdrawal order was issued, covering a 
road grader with faulty brakes, which none of the complain 
ants had operated. The equipment that caused them the 
greatest concern had been removed from service. I cannot 
conclude, on the basis of this record, that complainant’s 
refusal to work was reasonably related to conditions 
believed to be unsafe. 

Whether the Secretary has established that the com- 
plainants' protected activity figured in the decision to 
discharge is academic at this point. Even if it did, the 
record is clear that they would not have been discharged h 
they not refused to work. Therefore, Respondent has estab 
lished an affirmative defense under Pasula, supra, at 2799 
2800. 


Based on the above, I find that Respondent did not vi 
late § 105(c) when it discharged the complainants. 


Conclusions of Law 


1. I have jurisdiction over the parties and the subject- 
matter of this proceeding. 

2. Respondent did not violate § 105(c) when it discharge 
the complainants. 


Order 


1. The complaint of discrimination in this case is DIS- 
MISSED. 


ieuy orueifciu . wo penalty snail be assessed. 



Robert Goebel, Esq., Attorney for T.K. Jessup, Inc., 233 
int Ann Street, Owensboro, KY 42301 


orge Drumming, Jr., Attorney, Office of the Solicitor, 

S. Department of Labor, 801 Broadway, 280 U.S. Courthouse, 
shville, TN 37203 


ecial Investigation, MSHA, U.S. Department of Labor, 4015 
Ison Boulevard, Arlington, VA 22203 


rMLLa LMUKCH, VIKlalNIA 22041 



SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

V. 


OLD BEN COAL COMPANY, 

Respondent 


Civil Penalty Proceedinii 

Docket No. LAKE 80-399 
A.C. No. 11-00588-03079 

No. 21 Mine 


DECISION 


Appearances: Thomas Lennon, Esq., Office of the Solicitor, 

U.S. Department of Labor, Chicago, Illinois, 
for Petitioner; 

Robert J. Araujo, Esq., Old Ben Coal Company, 
Chicago, Illinois, for Respondent. 

Before: Judge Charles C. Moore, Jr, 

The above case was tried in Evansville, Indiana, on April 8, 
final briefs of the parties were submitted by May 29, 1981. Tlie 
alleged a violation of 30 C.l’.R, § 77 .1700 in that: 

A bulldozer operator was allowed to perform work in a 
hazardous area where he could not be seen or heard by others 
and no communication means was provided. This violation was 
determined during a fatal accident investigation of the bull 
dozer operator working atop the raw coal storage pile on 
4/8/80. 

Although no one will ever know exactly how this accident occ 
although there was some difference of opinion as to whether the b 
backed into a hole or fell through a bridged-over area of the coa 
dence Indicates that the events could have taken place as describi 
"Commentary" and "Discussion and Evaluation" sections of the acci 
(Petitioner Exh. 13). Those sections are as follows: 

"Commentary 


Dviiidozer ana negan coal pushing operations on cop or cne 
unusually large raw coal pile located near the preparation 
plant* Mitchell's duties consisted of pushing coal away from 
the coal stacker and pushing coal over the four loacl-out liolcs 
located beneath the coal pile* Coal is loaded out from beneath 
the raw coal pile by feeders located on four sides of the coal 
stacker. The preparation plant operator, Jesse Jones, began 
loading out coal from the north feeder at the beginning of the 
shift and continued until 1:30 a.m. when he received a tele- 
phone call from Mitchell requesting that he switch over and 
load from the south feeder. Jones switched to the south feeder 
and continued loading out coal until ho received another call 
from Mitchell at 1:45 a.m. At this time, Mitchell told Jones 
it was alright to load from any hole because he had come down 
off the raw coal pile with the bulldozer. Jones then began 
loading coal from the various feeders until he achieved the 
desired flow rate of coal to satisfy the preparation plant. 

To do this, Jones loaded coal approximately 10 minutes from 
the west feeder which v;ould have conveyed approximately 
100 tons of coal from the coal pile on the west side of the 
stacker. Ac approximately 2:30 a.m., Mitchell pulled a stuck 
vehicle from a mud liole in the mine yard and trammed the bull- 
dozer onto the coal pile to resume coal pushing. However, 
Mltcliell did not contact the plant operator, Jones, to inform 
him that he was returning to the coal pile. 

"At approximately 6 a.m., a belt line in the head house 
stopped and Steve Mazur, Top Utility Man, walked up to the 
top of the stacker to Investigate why it had stopped. At 
that time, Mazur looked out over the coal pile and saw a 
small portion of the bulldozer blade protruding from beneath 
coal directly over the west feeder hole location. 

"It was quickly determined that Mitchell was still on the 
buried bulldozer because he could not be located elsewhere. 
Rescue operations were commenced immediately. An endloadcr 
and a backhoe were driven onto the coal pile to help, but 
they were ineffective in moving the large quantity of coal. 

Two large bulldozers brought to the accident scene from a 
nearby mine began digging out Mitchell and the buried bull- 
dozer. The stacker had apparently dumped a large quantity 
of coal on top of Mitchell and the bulldozer after the acci- 
dent occurred. 

"At approximately 9 a.m., enough coal had been removed to 
get to the operator's cab which had filled up with coal when 



still partially burled bulldozer. 


"Discussion and Evaluation 


The investigation revealed the following factors rGle^ 
to the occurrence of the accident: 

"1. The unusually large raw coal pile, approximately 
75,000 tons, had accumulated due to poor coal sales recent; 

"2. It had rained heavily several times during the si 

on which the accident occurred. 

"3. Illumination for the coal pile wan provided by 1< 
spotlights on the top of the stacker as well as headlights 
the bulldozer. 

"4. It was assumed that as Mitchell operated the hull 

dozer in reverse it fell through crusted over coal into a 

void created when coal was loaded out by the west feeder. 

"5. The two previous shifts had not loaded coal from 
west feeder and the bulldozer operators hod trammed over ul 
west feeder hole location numerous times. This action pre- 
sumably tightly compacted the loose coal on the surface of 
the pile in this area. 

"6. The gear shift In the cab of the bulldozer was li 
reverse position when the bulldozer was recovered. 

"7. The bulldozer was examined after the accident anc 
found to be mechanically sound. 

"8. No means of communication was provided between tl 
preparation plant operator and the dozer operator." 

The statement above that there was no means of communicatic 
bulldozer operator and the preparation plant operator means that 
means of constant communication. There were telephones that th< 
operator could use to phone the preparation plant operator. But 
to do so, he would have to drive his dozer off of the top of the 
storage pile to telephone the preparation plant operator. There 
locations from which he could make such telephone calls. 

Mr. Jesse Jones and Mr. Uosea Thomas are both bulldozer opc 
work on top of the raw coal storage pile at the present time. I 


Hiniately 60 feet high containing rectangular holes at various level 
s brought to the top of the stacker by means of a conveyor tube and 
into the top of the stacker. The coal comes out of the stacker 
Gi aforementioned rectangular holes and forms a cone of coal around 
t" - The bulldozer operator’s job Is to create a plateau out of the 
l-ons of this cone in such a manner that he can keep coal feeding 
Coal feeders which are openings 6 feet on a side with grates at the 
ground level of the stack of coal. The coal feeders arc in all 
n£\l directions from the stacker and 40 feet away from it. The bull 
cr has to guess where these coal feeders arc because on the surface 
1, which at the time of the accident was approximately 40 feet abov 
Geders, he has no way of knowing where they arc located except, as 
that they arc 40 feet from the stacker and either north, east, 
West, Wien a feeder is taking coal and the coal Is feeding prop- 
•dontation or a "bird’s nest" appears above the feeder at the curfac 
d the dozer operator can continually push coal in such a manner as 
•rre there is an adequate supply over the feeder. At the time of the 
the plateau area had become unusually large and about 40 feet in 
'hen coal gets wet, it is possible for the bulldozer running over 
Q to compact it in such a way that when a feeder starts to load 
beneath the pile a cavity or a void is created In that the Looser 
the feeder goes into the feeder and onto a conveyor belt to be 
) the preparation plant, wlicrcas the surface of the coal bridges 
iiig a situation similar to that of a snow bridge over a crovasae 
.er. A bulldozer may be able to run over the bridged-over area for 
It it is not uncommon for one to collapse the bridge and fall into 
There appears to be no problem when tI»o bulldozer goes forward 
.d , because both of the bulldozer operators said wlien they suspected 
»y dGliberatcly put their blade down Into tile area and drove forward 
itself apparently protects tlie bulldozer from going too deep into 


s theory of this case Is that if tliere had been two-way radio com- 
js , tliG preparation plant operator would have informed the victim 
id been feeding out of the east feeder and that the victim upon 
‘'bird’s nest" would have known that a void existed and would have 
le area or collapsed the bridge with his blade. It is the theory 
id not know this, that he was running over the bridged-over area 
■jn one of his trips backing over the bridged area, it collapsed and 
>X1 backwards into the void and that coal fell in behind him, 
le front window of the cab and that he suffocated under the coal. 

the bulldozer was found, only one tip of the blade was not covered 
because the coal stacker had continued to run after the accident 
.tried the bulldozer. There is no evidence as to the extent of its 


pictures look more like 80 degrees but there was apparently no attempt 
determine wliat caused the bulldozer engine to stop or whether the con; 
action of the treads would cause the elevation angle to become stcepe; 
victim was found with his arms stretched out in front of him but the i 
cancG of that finding was not explored. It is puzzling to me that if 
accident happened as MSHA supposes in that the bulldozer suddenly fei: 
a collapsed void in an almost vertical position and that the inrush o] 
following the collapse covered the cab and crushed the front windshie! 
that coal could come in and smother the driver, that he should have hi 
arms stretched out in front of him. The inrush of coal it would seem 
have brushed his arms aside. 

Certainly if the victim had been alive and in control of himself 
seconds after the collapse through the bridge, he would not have left 
operating controls in a reverse position. Tliere are thus a lot of qui 
that the Investigation leaves unanswered. 

There is nothing in the accident report, for example, that would 
Che possibility that the victim had a heart attack or some other seizi 
backed into or caved into the hole and died while the engine was stiL 
the treads in reverse with the stacker continuing to pile up stifficlei 
to cave in the windshield and eventually almost cover the bulldozer. 

I think it possible that the accident happened us envisioned by J 
in its accident report but I think it matters little whether the vlct: 
backed into a hole that liad collapsed behind him, or actually broke tl 
the bridged-over area. In either event, there is no contention by MSI 
a two-way radio would have enabled the victim to call for help and thi 
rescued. The contention is that if a two-way radio had been present ; 
cab, the operator would have found out from the plant operator which J 
had been in use and thus would be aware of the location of possible v< 

30 C.l'.R. § 77,1700 provides: 

No employee shall be assigned, or allowed, or be required 
to perform work alone in any area where hazardous conditions 
exist that would endanger his safety unless he can communi- 
cate with others, can be heard, or can be seen. 

This standard has been interpreted by other Commission judges. In Se< 
of Labor v. B.S.K. Company, Inc. , Docket No. BARB 79-190-P, 2 THSHRC ‘ 
1006, Judge Cook said: 

All surface mines present certain common dangers, yet 
the wording of the regulation is such that its mandate 


Judge liroclorick itiac.lied a simi Lar conclusion .In a bench decision issued or 
February 11, I’lHl, in Mcnil ^d'_9y ^Ofll Co mpany v. Secret ary of Labor, Docket 
No. URVA 8l"-20!J“K, i L-MSllllC A'J9, ^iA2, Judge Broderick said: 

1 do not accept the interpretation that apparently MSHA 
follows, tliat any wfirk at a mine site is in an area where 
hazardou.H conditions (ixiat that would endanger an employee's 
safety. Svicii an Interpretation would render the vjords mean- 
inglcas. And 1 am boiuid to give all words in a mandatory 
standard me.infng,, and can only conclude that the standard 
applies to areas where conditions exist that are hazardous, 
whlcli would ondan/'.er an ompI.oyce*s safety, over and above 
the conditions that exist throughout the mining Industry, or 
Indeed Jn any industry. 

I agree with these tleclslons. 

In hindsight, since a miner was killed on the raw storage stockpile, 

Is easy to nay that it was an area that was more hazardous than other area 
At the time of tlie accident, however, Calling into a void was a frlghtenin 
and uncoiiifortal)lc experience that the miners did not like, but there is no 
evidence that tlicy feared for their lives when they fell into one of these 
voids. If tlie Ijvilidozeru iiad been etpiipped with two-way radios prior to 
the accident, there in no reanon to assume that all of the operators, 
including the vlcCitii, would have inquired as to which feeders had been in 
use. In fact, the victim could have stopped to telephone the plant opera- 
tor on his way back to the storage pile if he had been inclined to do so. 
rhe situation after the accident is, of course, different. Tlie bulldozer 
operators are informed as to whicli feeders have been in use and If there 
Is no "bird's nest" jireseut they proceed to collapse the bridge. 

The safety standard Involved In this case appears to be more concernec 
Jith rescuing a miner after an accident than it is in preventing the acci- 
lent in the first place. If someone had kept the bulldozer constantly in 
ilght, it would not have prevented the accident. Nor would the accident hi 
men prevented by luiving another miner sit in the cab with the victim or hi 
•^g a miner close enough so that he could have heard the victim call out. 
iescue operations could have begun earlier but whether that would have save 
die miner's life is a matter of conjecture. Yet, by the wording of the ref 
ation itself, If there had been another miner in the cab with the victim c 
dthln Iiailing distance or if the victim and his bulldozer had been constar 
bserved by someone, there would be no violation. Old Ben attempted to pre 
bat the victim's bulldozel* was visible but the evidence, at most, amountec 
0 the fact that the bulldozer was visible when operating in certain parts 


1 find that this was in fact a hazardous area, this raw coal st 
pile that was ^*0 feet high, but I also find that it was not so consi 
MSllA or the operator prior to the accident. MSMA was specifically r 
at the hearing to indicate whether it considered other companies* st 
piles as hazardous areas where communication would be required and w 
Government's brief mentioned the problem, it did not supply an answe 
not know whether any other company has been cited for failure to pro 
way communication with the bulldozer operators on top of a raw stora 
pile. Nor do I know whether MSHA would have issued the citation in 
had the coal pile been only 30 feet high or if it liad not been raini 
there had been no accident. I find that there was a violation and t 
current system of two-way radio communication is a much safer way to 
the raw coal storage pile than is required by the regulations. Unde 
present system, the accident that occurred in this case v;ould not ha 
if the cause actually was a bridging over of a void. At the time, h 
it is very doubtful that two-way communication would have prevented 
accident. The fact that the victim told the plant operator by plioi 
he could feed out of any of the feeders ho wanted because, the operat 
leaving the top of the storage pile for anotlier chore and the fact t 
he roturnod to t)ie pile ho did not stop to phone the preparation pla 
alor to find out which feeders had been used indicates that he did n 
sider it a matter of groat concern. There is no reason to think he 
have used a two-way radio to ask the appropriate questions. 

While I find a violation of the regulation, I find that MSIIA ha 
to carry the burden of proof that the violation caused the fatal acc 
that compliance with the regulation would have prevented the nccldeii 
Ben is a large company with a substantial history of violations, alt 
am not aware of a history of violating this particular section. The 
gence was of a very low order, there was good faith abatement and th 
of hazard is questionable. A penalty of $900 is assessed. 

ORDER 


It is therefore ORDERED that Old Ben Coal Company pay to HSllA, 
30 days, a civil penalty in the amount of $900, It is FURTHER ORDER 
all arguments not specifically adopted in the above opinion are REJE' 

C' 

Charles C, Moore, Jr. 
Administrative haw Judge 
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